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Presidential Petitions in Kenya: Have 
Decisions of the Supreme Court Met 
the Test of Constitutionalism?
Moni Wekesa*

ABSTRACT

The Constitution of Kenya, 2010, stipulates that sovereignty lies with 
the people. This sovereignty can be exercised directly by the people 
through voting at periodic elections and referenda and indirectly through 
elected representatives, among others. Presidential elections in Kenya—
as elsewhere in Africa—are usually hotly contested. Irregularities and 
illegalities are bound to occur. The Constitution of Kenya 2010 codified 
some rights, including those of the voter and the manner of conducting 
elections. The adjudication of presidential petitions was vested in the 
Supreme Court. Relevant enabling legislation and regulations have also 
been formulated. The Supreme Court has applied both the quantitative 
and qualitative tests in determining election petitions at different times. 
In the Presidential Election Petition of 2013, some of the issues canvassed 
revolved around whether there was a valid voters’ register and whether 
there were irregularities and if the illegalities observed were of a high 
enough threshold to affect the integrity of the election. The Supreme Court, 
applying the quantitative test determined that the election results would 
stand. However, in the 2017 Presidential Election Petition, the court, 
applying the qualitative test, deviated from its 2013 decision and nullified 
that election. The question that this article interrogates is whether the 
Supreme Court acted with constitutional fidelity in both these decisions. 
This article analyses the jurisprudence from the 2013 and 2017 decisions 
of the Supreme Court.

Keywords: election petitions, presidential elections, quantitative 
test, qualitative test

1 INTRODUCTION

Under Kenya’s Constitution,1 elections represent a manner of exercise 
of sovereign power by the people. At chapter seven, the constitution 
allows for the right to be registered as a voter, the right to vote, the 
right to contest for an electoral office; and provides for a free, simple, 

*  Professor and Dean, Daystar University School of Law, Kenya.
1 Constitution of Kenya 2010, arts 38, 81 and 82.
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fair, verifiable, accountable and transparent electoral process devoid of 
corruption and intimidation. The results of an election are supposed to 
represent the free will of the voter and a realisation of the right to vote. 
The majority in Odinga were very clear in their minds that:2

[371] […] Elections are the surest way through which the people express 
their sovereignty. Our Constitution is founded upon the immutable 
principle of the sovereign will of the people. The fact that, it is the 
people, and they alone, in whom all power resides; be it moral, political, 
or legal. And so they exercise such power, either directly, or through the 
representatives whom they democratically elect in free, fair, transparent, 
and credible elections. Therefore, whether it be about numbers, whether 
it be about laws, whether it be about processes, an election must at the 
end of the day, be a true reflection of the will of the people, as decreed 
by the Constitution, through its hallowed principles of transparency, 
credibility, verifiability, accountability, accuracy and efficiency. 

An election petition poses two main challenges, namely the right of the 
petitioner to a fair process and the right of the voters to non-interference 
with their expressed choices without good reasons.3 This way, an 
election petition, unlike a general civil suit, is a suit sui generis. Courts 
have therefore ensconced the attitude that election results should not be 
easily nullified. In other words, courts are happy when political contests 
are decided at the ballot box. Judicial scrutiny becomes necessary to 
ensure supremacy of the Constitution and the laws upon which the 
election processes are predicated.4 So what should courts do where they 
find gross violations of the applicable laws or severe irregularities in the 
face of such a cautious approach? The answer to this question has been 
framed by the Malawi Supreme Court of Appeal as follows:5

Elections define the roadmap and lifeline of a society, in that the elected 
few become responsible for the welfare and the wellbeing of the rest of 
the society. We should therefore avoid, at any cost and on any account, 
ushering leadership into office through an electoral process that is 
flawed because the chances are that such a process will not reflect the 
will of the people. And yet, when people have spoken through the 
ballot, properly exercised, such exercise of their will and choice must be 
respected and remain consecrated even before courts of law, after all, the 
courts themselves are bound by the constitutional order.

2 Odinga v IEBC [2017] eKLR (SCt).
3 Madundo v Mweshemi & A-G Mwanza (1970) Tanzania High Court.
4 Professor Arthur Peter Mutharika v Dr Saulos Klaus Chilima MSCA Constitutional 

Appeal No 1 of 2020 (Supreme Court of Appeal, Malawi), 8 May 2020, p 6.
5 ibid.
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Presidential elections are said to be generally very emotive. The 
president in most democracies assumes the roles of both head of state 
and head of government. Such an elected leader becomes the ultimate 
sovereign. It is not uncommon that the president in many countries, 
such as Kenya, is protected from criminal and civil suits while in 
office. Some leaders tend to extend such immunity to their closest 
confidantes. The laws of many countries, Kenya included, require that 
every eligible voter have an opportunity to vote for the president. The 
winner of a presidential election is therefore deemed to enjoy support 
that cuts across the country. The Constitutional Court of Zimbabwe 
observed that a lot of value is placed on the office of president in a 
constitutional democracy and that, through a presidential election, the 
people determine the person to exercise their powers of self-governance 
ostensibly for their benefit.6

Presidential elections are a high-stakes game. The winner sits at the 
exalted table dishing out ‘goodies’ and favours to supporters. Some 
use this office to vanquish the losers and confine them to oblivion. 
In Africa, the question of domination by one or several ethnic 
communities becomes real. Little wonder that, after such elections, 
violence is witnessed in some countries. In adjudicating presidential 
elections, two tests are normally used. The first is the quantitative test. 
Under this test, it is the number of votes garnered by the contestants 
that count. Using this test, an election result can only be nullified if the 
alleged irregularities and illegalities substantially affected the result. 
Then the burden of proving such an effect is left to the petitioner. 
In 2001 in Zambia,7 after the Supreme Court accepted evidence 
proving that there had been electoral malpractices and violation of the 
elections laws, it stated that proving these violations was not enough 
to nullify the election results. In 2005, the Supreme Court of Appeal of 
Malawi,8 the Supreme Court of Kenya9 and the Constitutional Court of 
Zimbabwe10 in 2018 held similarly. The quantitative test focuses on the 
result.11 This test tends to trivialise any illegalities and irregularities, 
notwithstanding that such illegalities and irregularities may infringe 
the constitution. 

The second test is the qualitative one. Under this test, non-adherence 
to the constitution and or supportive electoral laws is sufficient to 
nullify an election. Under this test, the main question is whether a 

6 Tsvangirai v Mugabe CCZ 20/17 (unreported) at 4–26.
7 Anderson Kambela Mazoka v Levy Patrick Mwanawasa (2001) Supreme Court of 

Zambia.
8 Gondwe v Gotani Nyahara (2005) Supreme Court of Malawi.
9 Odinga v IEBC [2013] eKLR (SCt).
10 Chamisa v Mnangagwa (CCZ 42/18) [2018] ZWCC (24 August 2018).
11 n 2 (see the dissenting opinions of Njoki-Ndung’u and Ojwang SCJJ).
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result obtained through fraud, intimidation, manipulation of results, 
illegal transmission of results, illegal handling of electoral materials 
and suspicious conduct of election officials is a true reflection of the 
will of the voter. The Supreme Court of Kenya12 and the Supreme Court 
of Appeal of Malawi13 applied this latter test. The qualitative test places 
a lot of premium on the supremacy of the constitution and adherence 
to the relevant laws in the conduct of the elections. This test focuses 
on the process. This article analyses the question whether the Supreme 
Court of Kenya has lived up to its constitutional calling to uphold the 
Constitution and the rule of law in presidential elections in Kenya. 

2 CONSTITUTION OF KENYA 2010 AND LEGISLATIVE 
PROVISIONS

The Constitution of Kenya 2010 set up robust provisions touching on 
elections. These are largely to be found under chapter four (the Bill 
of Rights) and at chapter seven. Probably informed by the problems 
experienced earlier in electoral processes in Kenya, the Constitution, 
out of abundance of caution, contains very elaborate provisions. Article 
38 of the Constitution provides for the freedom of any citizen to form 
a political party, participate in activities of a political party, campaign 
for a political party, be registered as a voter, vote by universal suffrage 
in an election or referendum, and stand for election to a public office. 
Chapter seven has elaborate provisions on the process for a free and 
fair election. Article 81 of the Constitution not only speaks to free and 
fair elections but also to elections ‘free from violence, intimidation, 
improper influence or corruption’.14 It has been said that ‘Free elections 
basically denote the right to take part in an election; and fairness denotes 
conducting elections by the rules of engagement.’15 Article 82 provides 
for an election that is simple, transparent and accountable. Article 86 
prescribes a system of voting that is simple, accurate, verifiable, secure, 
accountable and transparent. Based on these constitutional provisions, 
Parliament also enacted laws16 and made regulations to better actualise 
the prescriptions of the Constitution in an electoral process. Hence, 
the 2013 elections were the first ones to be held under the new 
constitutional architecture in Kenya. The election petitions of 2013 
and 2017 are considered, as the two elections are tied together partly 
by the different interpretations of section 82 of the Elections Act 2011. 

12 n 2.
13 n 4.
14 n 1 art 81(e)(ii).
15 n 4.
16 Elections Act 24 of 2011, Election Campaign Financing Act 42 of 2013, Election 

Offences Act 37 of 2016.
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3 PRESIDENTIAL PETITION 201317

Petitioners filed suit alleging that the presidential election of 2012 was 
not conducted in accordance with the applicable law, that the conduct 
violated certain sections of the constitution, and that there were 
numerous irregularities. They prayed for nullification of the election 
results.

The main issues for determination were agreed upon to include:

1. Whether the 3rd and 4th Respondents were validly elected and 
declared as President-elect and Deputy President-elect respectively, 
in the Presidential elections held on the 4th of March, 2013; and 

2. Whether the Presidential election held on March 4th, 2013 was 
conducted in a free, fair, transparent and credible manner in 
compliance with the provisions of the Constitution and all relevant 
provisions of the law.

Section 83 of the Elections Act, 2011, which deals with situations in 
which there is non-compliance with a written law states:

No election shall be declared to be void by reason of non-compliance 
with any written law relating to that election if it appears that the 
election was conducted in accordance with the principles laid down in 
the Constitution and in that written law or that the non-compliance did 
not affect the result of the election.18 [emphasis mine]

The court found that the first respondent failed to transmit results 
electronically contrary to the law but excused it on grounds that the use 
of technology in Kenya was still in its nascent stages.19 This condoning 
of a breach of electoral law is in contradiction to what other courts 
had said earlier.20 Unfortunately, the Supreme Court is not bound by 
decisions of lower courts. The court also found that, indeed, agents of 
the petitioners were excluded from the tallying process contrary to the 
express provisions of law. To this the court only said, ‘the relocation of 
political party agents did not undermine the credibility of the tallying, 
nor provide a basis for annulling the outcome of the Presidential 
election’.21 At issue was the interpretation of section 83.22 The court 
expressed the opinion that it had grappled with the question whether 

17 n 9.
18 n 16 (Elections Act 2011).
19 n 9 [237].
20 Mwau v Electoral Commission of Kenya (2008) 1 KLR (EP) 691; Reference No 2 of 

2013 [2013] eKLR.
21 n 9 [245].
22 ibid.
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the breaches of the law in several areas of operation were sufficient to 
nullify the election.23

Clearly, this court found several breaches of the law as well as 
irregularities in the electoral process but decided using a ‘conjunctive’ 
interpretation of section 83 to give effect to the quantitative test. 
Indeed, almost all the authorities cited in this petition had adopted 
that rather erroneous interpretation of the statute.24 It would appear 
that the court was also persuaded by the doctrine of restraint.25 Clearly, 
the breaches of the law found by the court violated the Constitution. 
Earlier, in an advisory opinion, the same court26 had emphasised 
that procedures prescribed by the Constitution were mandatory. It is 
therefore incomprehensible how this Supreme Court outrightly violated 
its own constitutional mandate to uphold the Constitution and rule of 
law. On the question of excluding agents of some candidates from the 
polling centres or counting halls, the Court of Appeal of Malawi found 
that this not only violated the law but also undermined the integrity 
of the results.27

4 PRESIDENTIAL PETITION 2017

Following the elections of 2017, petitioners moved the Supreme 
Court alleging that the presidential election of 8 August 2017 did not 
comply with the Constitution.28 In particular they averred that the first 
respondent:

a) Violated the citizen’s political rights (art 38), the principles of 
free and fair elections (art 81(e)) and its obligations to conduct 
elections in a ‘simple, accurate, verifiable, secure, accountable and 
transparent manner’ (art 86).29

 ●  First respondent used computers to generate fake results

 ● First respondent committed massive systematic irregularities 
which interfered with the expression of the sovereign will of 
the people.

b) Petitioners complained of improper influence, corruption, 
misconduct and undue influence by the third respondent, the 
eventual winner. They alleged that the third respondent intimidated 
public officers into campaigning for him. Further that the third 

23 n 2 [305].
24 n 9.
25 n 2.
26 Speaker of the Senate v Attorney-General Reference No 2 of 2013 [2013] eKLR.
27 n 4.
28 n 1 arts 1, 2, 4, 10, 38, 81, 82, 86, 88, 138, 140, 163 and 249.
29 ibid.
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respondent sponsored adverts and publications during the election 
period contrary to s14 of the Election Offences Act No 37 of 2016. 
Petitioners also alleged that the third respondent improperly 
influenced voters by issuing cheques during the campaign period 
for victims of 2007 clashes. And that several Cabinet Secretaries 
campaigned for the third respondent contrary to existing laws and 
should therefore be prosecuted.

c) Petitioner alleged failure of the Electoral Commission to relay and 
transmit results using relevant technology, contrary to s39(1C) of 
the Elections Act, thereby exposing results to unlawful interference 
and manipulation. They also alleged that the Kenya Integrated 
Elections Management System (KIEMS) technology was not tested 
earlier as required by law. Petitioners also faulted the Electoral 
Commission for inconsistencies in data on various forms, failure 
to electronically collate, tally and transmit results accurately at the 
polling station and the act of first respondent of declaring final 
results without building in results from 10,000 polling stations 
which represented five million voters and 187 forms 34B.

The petitioners therefore sought a nullification of the elections in 
which the third respondent had been declared the winner.

The court framed the issues for determination as follows:

i. Whether the 2017 Presidential Election was conducted in 
accordance with the principles laid down in the Constitution and 
the law relating to elections. 

ii. Whether there were irregularities and illegalities committed in the 
conduct of the 2017 Presidential Election. 

iii. If there were irregularities and illegalities, what was their impact, if 
any, on the integrity of the election? 

iv. What consequential orders, declarations and reliefs should this 
Court grant, if any? 

The court stated that the burden of proving the allegations of breach of 
the law or of irregularities lay with petitioners. The burden would then 
shift to the electoral body to rebut.30 On the matter of the standard 
of proof, the court settled for a standard higher than the balance of 
probabilities but lower than beyond reasonable doubt and, with 
respect to allegations of a criminal or quasi-criminal nature, a standard 
of proof beyond reasonable doubt.31

30 n 2 [127]–[133].
31 ibid [152].
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The reasoning was that election petitions, unlike ordinary civil suits, 
involve many other people beyond the parties to the disputes. They are 
therefore disputes sui generis. More recently, both the High Court32 and 
the Supreme Court of Appeals of Malawi33 held that the standard of 
proof would be on a balance of probabilities, the reasoning being that 
making the standard too high would block people from approaching 
the courts. However, it is instructive that election petition courts do 
not tend to interrogate criminal or quasi-criminal allegations deeply, 
thereby ending up without a conviction. Worse still, there is no clear 
link between allegations of a criminal or quasi-criminal nature in an 
election petition and the Office of the Director of Public Prosecutions.

The Supreme Court of Kenya addressed itself to the question of 
‘valid and rejected votes’ in a presidential petition. Under article 138(4) 
of the Constitution ‘a candidate shall be declared elected as President 
if the candidate receives more than half of all the votes cast in the 
election and at least 25% of the votes cast in each of more than half of 
the counties’.34 The court interpreted ‘votes cast’ to mean ballot papers 
clearly marked in favour of any one of the candidates in an electoral 
contest. The court further said that rejected or spoilt ballot papers 
conferred an advantage to none of the candidates. In the same vein, 
a ballot was defined as the instrument used by a voter to express their 
will. However, the reality that this interpretation fails to address is a 
situation where election officials may wrongfully declare many votes at 
a designated polling centre as ‘spoilt’ or ‘rejected’ to the disadvantage 
of one or several of the candidates or with the intention of favouring 
a preferred candidate. In addition, even a ‘spoilt vote’ represents a 
person who left his home and spent long hours in queues with the 
intention of voting. Including such votes in the overall tally would 
give an accurate number of persons who voted.35 Also, including such 
votes in the overall computation of percentages for the purposes of a 
presidential vote tally would probably discourage some people from 
intentionally spoiling ballot papers.

Section 83 of the Elections Act or its equivalent has been given both 
a disjunctive36 and conjunctive37 interpretation. The court observed 

32 Dr Saulos Klaus Chilima v Professor Arthur Peter Mutharika Constitutional 
Reference No 1 of 2019 (High Court of Malawi), 3 February 2020.

33 n 4.
34 n 2 [157]; n 1 art 138(4).
35 n 4.
36 Morgan v Simpson [1974] 3 All ER 722 at 728; Joho v Nyanga [2008] 3 KLR (EP) 

500; Wetangula v Kombo [2014] eKLR (CA); Mohamed v Independent Electoral & 
Boundaries Commission [2014] eKLR (HCt).

37 n 2; Mbabazi v Museveni PT No 1/2016; Opitz v Wrzesnewskyj 2012 SCC 55, [2012] 
3 SCR 76; Abubakar v Yar’adua [2009] All FWLR (PT 457) SC.
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that the English equivalent to this statute uses the word ‘and’ instead 
of ‘or’, and further that this English version was imported to many 
Commonwealth countries, including Ghana, Nigeria, Tanzania and 
Uganda.38 The court decided that this provision rendered itself to a 
disjunctive interpretation as comprising of two limbs. Accordingly, 
proof of either limb was sufficient to nullify an election. The majority 
of the court was very clear that the process of elections as stated by the 
High Court and approved by the Supreme Court remained good law. 
The High Court had expressed itself thus:39

[An] election is an elaborate process that begins with registration of 
voters, nomination of candidates to the actual electoral offices, voting 
or counting and tallying of votes and finally declaration of the winner 
by Gazettement. In determining the question of the validity of the 
election of a candidate, the court is bound to examine the entire process 
up to the declaration of results … The concept of free and fair elections 
is expressed not only on the voting day but throughout the election 
process  … Any noncompliance with the law regulating these processes 
would affect the validity of the election.

The court observed that ‘the terms “simple, accurate, verifiable, 
secure, accountable and transparent” […] are the same constitutional 
principles in Articles 10, 38, 81 and 86’.40 

The court then made its several findings.41 Four days after the 
declaration of the results, the first respondent was unable to supply 
the petitioner with the forms 34A; the first and second respondent 
admitted that the results were declared based on the forms 34B, 
thereby indirectly admitting the absence of form 34A; the law required 
the first respondent to verify the technology to be used at least 45 
days before election day, but this was done two days prior to the 
election; the first respondent was unable to transmit the results from 
11,000 polling stations, contrary to the express provisions of section 
39(1C) of the Elections Act 2011; the first respondent declared the 
results before receiving the results from 11,883 polling stations and 
17 constituency tallying centres; at the time of the declaration of the 
results, the first respondent had not received authentic forms 34A from 
about 5,015 polling stations representing about 3.5 million votes; the 
first respondent failed to discharge their burden of proof regarding the 
transmission of the results although they had custody of the voting 
machinery; the first respondent was unable to explain the discrepancy 
between the information on the votes on the first respondent’s portal 

38 n 2 [193].
39 Kabage v Nganga (2013) eKLR (HCt).
40 n 2 [264].
41 ibid [273]–[281].
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and on the forms 34A; contrary to the orders of the court, the first 
respondent failed to allow access to its servers; the first respondent 
had no answer to the question of ungazetted polling stations/tallying 
centres; in violation of article 138(3) of the Constitution, there was no 
verification before the results were declared; the first respondent failed 
to avail to the court the original form 34C.

The court interpreted the terms transparency, accountability, 
simplicity, security, accuracy, efficiency and verifiability of the electoral 
process to mean:42

(a) an accurate and competent conduct of elections where ballots 
are properly counted and tabulated to yield correct totals and 
mathematically precise results; 

(b) an election with a proper and verifiable record made on the 
prescribed forms, executed by authorized election officials and 
published in the appropriate media; 

(c) a secure election whose electoral processes and materials used in it 
are protected from manipulation, interference, loss and damage; 

(d) an accountable election, whose polling station, constituency and 
national tallies together with the ballot papers used in it are capable 
of being audited; and 

(e) a transparent election whose polling, counting and tallying 
processes as well as the announcement of results are open to 
observation by and copies of election documents easily accessible 
to the polling agents, election observers, stakeholders and the 
public and, as required by law, a prompt publication of the polling 
results forms is made on the public portal.

The court found that the Electoral Commission had declared the final 
results before receiving all the results from the forms 34A; that the 
final results were declared based on the forms 34B, some of which 
were dubious; that the Electoral Commission failed to electronically 
transmit the tabulated results; that about 25% of the forms 34B used to 
tally the results had no security features; that 189 forms 34A bore no 
signatures and 287 forms 34A had not been properly filled during take-
over. The court was not able to tell whether such forms were genuine 
or forgeries. Additionally, the authenticity of some of the forms could 
not be ascertained. 

The court was urged by respondents to merely look at the final tally 
as conclusive enough. However, the Supreme Court of Kenya was of 
the considered view that the illegalities and irregularities exhibited in 
this election were so grave that one could not confidently say that the

42 n 2 [282].
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will of the people had been expressed. With this pronouncement the 
ghosts in Mwau43 finally found a resting place. The elections court in 
Mwau had expressed its readiness to nullify a presidential election if 
violations of the law had been proved.

Up to this point, the majority found that the constitutional as well 
as statutory provisions relating to election of the president were not 
complied with. Earlier, the majority in interpreting section 83 of the 
Elections Act 2011 adopted a disjunctive interpretation. The court 
therefore held that ‘the 2017 Presidential election was not conducted in 
accordance with the principles laid down in the Constitution and the 
written law on elections in that it was, inter alia, neither transparent 
nor verifiable’.44 

On the issue of a court not subverting the will of the people by 
overturning an election, the court stated:

[399] What of the argument that this Court should not subvert the will 
of the people? This Court is one of those to whom that sovereign power 
has been delegated under Article 1(3)(c) of the same Constitution. All 
its powers including that of invalidating a Presidential election is not, 
self-given nor forcefully taken, but is donated by the people of Kenya. 
To dishonestly exercise that delegated power and to close our eyes to 
constitutional violations would be a dereliction of duty and we refuse to 
accept the invitation to do so however popular the invitation may seem. 
Therefore, however burdensome, let the majesty of the Constitution 
reverberate across the lengths and breadths of our motherland; let it 
bubble from our rivers and oceans; let it boomerang from our hills and 
mountains; let it serenade our households from the trees; let it sprout 
from our institutions of learning; let it toll from our sanctums of prayer; 
and to those, who bear the responsibility of leadership, let it be a 
constant irritant. 

This was a very bold statement. Indeed the ‘majesty of the Constitution’ 
was felt in every corner of the globe. We are sure that even insects, 
domestic and other animals were not spared the tectonic effects of the 
above pronouncement! In the light of the historical development of 
presidential elections in Kenya, it can be said that a decision of this 
nature was always waiting in the wings for the right moment to land. 
It is clear that such a decision should have come earlier in 2013—but 
that court felt shy to exert its constitutional mandate in protecting the 
constitution.

43 n 9.
44 n 2.

03_Afr Jrnal of Com Consti Law 2019 Text.indd   65 2020/10/13   9:32 AM



66 AFRICA JOURNAL OF COMPARATIVE CONSTITUTIONAL LAW

In Mutharika,45 the court also asked ‘What if the numbers themselves 
are as a result of an inaccurate counting, intimidation, fraud or 
corruption? Surely, for an election to be truly free, fair and credible 
it must be conducted in full compliance with the constitution and 
applicable electoral laws.’ The Supreme Court of Appeals, probably 
following the ratio in Odinga, held that the numerous irregularities 
revealed, which involved erasures, alterations, the use of duplicate 
tally sheets where originals were missing without explanation, and 
many instances of agents of some candidates being excluded from the 
counting halls, that did not point to a free, fair and credible election. 

The Supreme Court of Kenya, by a majority decision, nullified the 
2017 presidential election in Kenya. Two judges dissented. Now we 
scrutinise the constitutional basis of their dissent.

5 DISSENTING OPINION OF OJWANG SCJ

In his dissent, Ojwang SCJ leans on two wings. Firstly is what he 
considers to be the ‘sanctity of the vote cast’, and secondly, reliance 
on the doctrine of stare decisis. According to Ojwang SCJ it is the 
physical vote cast at the polling station that embodies the principles 
of ‘simplicity, accuracy, verifiability, security, accountability and 
transparency’. He put it thus:46

[195] Evidence is the bearer of tell-tale signs of electoral victory, or of 
electoral defeat. The physical form of the ballot is directly visible, and 
is readily subjected to the test [Constitution of Kenya, 2010, Article 
86] of simplicity, accuracy, verifiability, security, accountability and 
transparency. This physical evidence, quite clearly, is the natural starting 
point in ascertaining who has won an election: and hence the majority 
Judgment would have been expected to begin from a foundation of 
numerical assessment, before invoking any other parameters. For such 
other elements are essentially subjective, and are inherently destined 
to compromise the sovereign will of the voters which the Constitution 
expressly safeguards. 

He holds the firm view that the court should have ordered a ‘recount’ 
of the votes or a sample thereof like it did suo moto in 2013.47

The judge, rightly in our view, argues that claims in election petitions 
should start with the ‘physical ascertainment of voting records’.48 
However, according to the tenor of his argument, he appears to reduce 
the ‘physical voting records’ to the ballot paper or the vote cast. 

45 n 4.
46 n 2 [195] per Ojwang SCJ dissenting.
47 n 2 [184].
48 n 2 [197] Ojwang SCJ dissenting.
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Ordinarily, the records of tallies as conveyed through various forms (34A, 
34B and 34C together with the electronic transmission) all constitute 
‘voting records’.

The process involves reducing the ‘physical form of the ballot’, in 
this case about 18 million ballot papers, to summaries on the relevant 
forms. Many of these forms were not availed for verification at the 
NTC, some lacked signatures and seals, others were mere photocopies. 
What then should happen when the body responsible for elections 
has not preserved the will of the voter? The majority dealt with this 
question as well.49 

Further, this argument by the learned judge ignores the fact that an 
election is not an event but a process, which starts with voter registration, 
voter education, actual conduct of the election on the voting day, the 
counting of votes at a polling station, the entry of results at the polling 
station, the entry of results onto form 34A, the keying in of the results 
into the Kenya Integrated Elections Management System (KIEMS kit), 
the transmission of the results to the County Tallying Centre (CTC) 
and to the National Tallying Centre (NTC). In addition, it involves the 
tallying of the results at CTC to generate form 34B, and the further 
verification of form 34B based on form 34A at NTC to generate form 
34C, which then should contain the final tally of votes cast nationally. 
All these stages are susceptible to manipulation, ie the electoral body 
could fail and/or neglect to register all the eligible persons at a certain 
place as voters, the voters could be influenced at the polling station to 
vote for a certain candidate, the wrong entries could be made on form 
34A, the wrong entries could be made in the KIEMS kit, the wrong 
figures could be carried on to form 34B, the wrong/forged forms could 
be introduced in the process, etc.

With tremendous respect to the learned judge, article 86 of the 
Constitution and other electoral laws use the terms ‘simplicity, 
accuracy, verifiability, security, accountability and transparency’ to 
refer to a process, not a physical ballot paper. It is the process that 
must conform to the laws. A ballot paper can only conform to the laws 
through the prescriptions of form. In focusing only on the ballot paper 
and the vote cast, the learned judge appears to underplay the role of 
other instruments prescribed by law, such as the use of the KIEMS kits, 
forms 34A, 34B and 34C. It is in the use of these instruments that 
illegalities and irregularities were detected.50 

Even then, Ojwang SCJ can be heard to be agreeing with the majority 
decision that where the process violates the law, the election can be 
annulled.51 In fact, he agrees that ‘[the Supreme Court] must safeguard 

49 ibid [378]–[379].
50 n 2.
51 n 2[187]–[188] Ojwang SCJ dissenting.
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the electoral process and ensure that individuals accede to power in 
the Presidential office, only in compliance with the law regarding 
elections’.52 He acknowledges ‘the authority, legitimacy and readiness 
of the Supreme Court’ to make any pronouncement on the validity of 
the holder of the office of president in case of a ‘major breach of the 
electoral law’.53 Unfortunately the learned judge failed to appreciate 
that violation of any constitutional provision amounts to a ‘major 
breach of the electoral law’. 

It is therefore not surprising that the dissent from Ojwang SCJ may 
have been influenced by the absence of a recount of the votes, which to 
him is the only thing that would have formed the basis for a decision 
to annul the elections. He thus closed his ears to all the illegalities and 
irregularities pointed out in the petition.54 The Constitution itself is 
very clear. It provides in part: ‘any act or omission in contravention of 
this Constitution is invalid’.55

On stare decisis, the learned judge argues very convincingly that 
common law countries rely on that doctrine to build and advance the 
law. Applied to the electoral dispute, he avers that the court should 
not have disturbed the decision made in 2013. The good judge seems 
to have forgotten that the Supreme Court is not bound by its previous 
decisions. He appeared totally reluctant to accept the fact that the 
court in 2013 misinterpreted section 83 of the Elections Act 2011 and 
proceeded to condone violations of the Constitution.

6 DISSENTING OPINION BY NDUNG’U SCJ

Njoki-Ndung’u SCJ’s dissent is to the effect that an election is ‘right-
centric not form-centric’. She asks:56

[35] If the rights under Article 38 may not be limited other than by a 
specific provision of the Constitution, can an interpretation of Articles 
81 and 86 purport to take the essence of those rights away from any 
Kenyan? Where a voter has made his choice known, having been 
registered in accordance with Articles 82 and 83, 138(3) (a), having voted 
in accordance with Articles 81, 83 and his vote counted at the polling 
station (Art 138(3) (c), and the result announced at the polling station 
in accordance with the Constitution and the law – and the outcome is 
known and uncontested – then can a general principle non-specific to 
any precise act – overturn that choice and undermine a fundamental 

52 ibid [180] Ojwang SCJ dissenting.
53 ibid [181] Ojwang SCJ dissenting.
54 n 2. Contrast para 376 (majority decision).
55 n 25; n 3 art 2(4).
56 n 2 [35] Ndung’u SCJ dissenting.
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right? Can an operational aspect of an election (read as forming part of 
Art 81) cancel a result/outcome (read Art 38) that is unchallenged? And 
further, where in fact the election is not challenged as to the aspect that 
the result/outcome (Art 38) has been violated? Can a claim that does 
not plead violation of a fundamental right, extinguish the enjoyment or 
exercise of that right? […]

According to her, the petitioners did not challenge the figures. And, 
contrary to the report furnished to the court by the court appointed 
team, she said she did her own research and found that all the forms 
34A from all the constituencies were available. Complaints about the 
lack of signature, the lack of security seals on some forms, the inability 
to transmit all the results and some discrepancies established by the 
court were, according to her, matters of form insufficient to vitiate an 
election. Nonetheless, she agreed that an election could be nullified 
if the process violates the Constitution and the law.57 Indeed, the 
majority found that several provisions of the Constitution and other 
electoral laws were violated.58 But, according to Ndung’u SCJ articles 
81, 82 and 83, and indeed the entire chapter seven of the Constitution 
on elections, contain mere principles that should be read as supporting 
article 38 on the right to vote and which article is in the chapter on 
fundamental rights. She holds the view that fundamental rights should 
be given superiority over directive principles.59 She therefore faulted 
the majority decision for focusing on other articles of the Constitution 
and not appreciating the ‘rights-centric’ nature of elections. She did 
not, however, reconcile with article 2(4) of the Constitution.60 With 
respect, the reasoning of the learned dissenting judge falls flat given 
the canons of interpreting a constitution. Simply put, a constitution is 
to be interpreted as a whole and none of the articles should be deemed 
superior to the others. In our view, the provisions of the Constitution 
of Kenya that she refers to as mere ‘directives’, and therefore, inferior 
to others, were informed by a desire to improve on the management 
of elections in Kenya, and are therefore as important as any other 
provision. A violation of any of them attracts the wrath prescribed at 
article 2(4) of the Constitution.61

It is also incomprehensible how the learned judge of the Supreme 
Court was able to gather the results for all the constituencies in a 
very short time, something the constitutional body charged with that 
mandate was not able to do within the stipulated timelines.

57 ibid [22].
58 n 2.
59 n 2 [39] (dissenting opinion by Ndung’u SCJ).
60 n 2 Ndung’u SCJ dissenting.
61 ibid.
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7 HAVE DECISIONS OF THE SUPREME COURT MET 
THE TEST OF CONSTITUTIONALISM?

In answering this question, only two court decisions, i.e. those of 2013 
and 2017 come into contention. From the foregoing, it is not in doubt 
that the court in 2013 did not conform to the Constitution. This was 
the first ever petition under the Constitution of Kenya 2010. 

The tenor of the dissenting judgments is to the effect that only the 
quantitative aspect of the elections results matters or should override 
the qualitative test. Section 8362 refers to both quantitative and 
qualitative tests of election results. Quantitative relates to the actual 
votes counted on the basis of which the candidate with the highest 
number is declared the winner. With respect to the qualitative test, 
the Court of Appeal held that:63 ‘78. The qualitative test, on the other 
hand, relates to the integrity of the conduct of an election, the criterion 
being whether or not the process can be said to have resulted in a free, 
fair and transparent election.’

The dissenting voices have persistently argued, firstly, that the 
petitioners did not prove allegations of illegalities and irregularities. 
And, secondly, that if there were any illegalities and irregularities, 
the same were not sufficient to void an election. Accordingly, they 
tangentially criticised the majority decision for putting more emphasis 
on the qualitative at the expense of what they call the ‘express will of 
the people’. On this point, the holding of the Supreme Court of India 
must be very instructive when it said:64

the results of the Election are subject to judicial scrutiny and control … 
to ascertain that the ‘true’ will of the people is reflected in the results.
[…] In order that the ‘true will’ [of the voter] is ascertained the Courts 
will step in to protect and safeguard the purity of Elections, for, if 
corrupt practices have influenced the result, or the electorate has been a 
victim of fraud or deception or compulsion on any essential matter, the 
will of the people as recorded in their votes is not the ‘free’ and ‘true’ 
will exercised intelligently by deliberate choice. It is not the will of the 
people in the true sense at all. And the Courts would, therefore, it stands 
to reason, be justified in setting aside the election in accordance with 
law if the corrupt practices are established.

The majority decision is on point with this holding from India. It 
should be reiterated here that the thinking of the dissenting voices may 
have been informed by the impugned decision in Odinga.65 In order 

62 n 16 (Elections Act 2011).
63 n 36 (Wetang’ula).
64 Azhar Hussein v Rajiv Gandhi [1986] AIR 1253, 1986 SCR (2) 782.
65 n 9.
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to ‘purify’ our electoral system, the above citation from the Supreme 
Court of India is extremely helpful. We also need to be reminded that:66

Due proof of bribery by or with the knowledge and consent of the 
candidate or by his agents, however insignificant that act may be, is 
sufficient to invalidate the election. The judges are not at liberty to 
weigh its importance, nor can they allow any excuse, whatever the 
circumstances may be.67

In 2017, the majority decision accorded with the provisions of the 
Constitution of Kenya 2010. It was demonstrated that the election was 
not simple, verifiable, transparent, free and fair. Results were declared 
even in the absence of some vital election results. In balancing the 
constitutional imperatives of a ‘free, fair, transparent and accountable’ 
election vis-à-vis the ‘rights-centric’ approach to elections, a position 
taken by the dissenting voices, and also in an attempt to weigh between 
the quantitative and qualitative approaches to election petitions, the 
majority had this to say:68

[378] Where do all these inexplicable irregularities, that go to the very 
heart of electoral integrity, leave this election? It is true that where 
the quantitative difference in numbers is negligible, the Court, as we 
were urged, should not disturb an election. But what if the numbers are 
themselves a product, not of the expression of the free and sovereign 
will of the people, but of the many unanswered questions with which 
we are faced? In such a critical process as the election of the President, 
isn’t quality just as important as quantity? In the face of all these 
troubling questions, would this Court, even in the absence of a finding 
of violations of the Constitution and the law, have confidence to lend 
legitimacy to this election?

The majority in that decision therefore got it right when it said that the 
illegalities and irregularities were so massive that it was not possible to 
establish the real ‘will’ of the voter. Justice Professor Lilian Tibatemwa 
has been cited as saying:

if there is evidence of such substantial departure from constitutional 
imperatives that the process could be said to have been devoid of merit 
and rightly be described as a spurious imitation of what elections should 
be, the court should annul […] the outcome of a sham election, for such 
is not in fact an election.69

66 Halsbury’s Laws of England, 5th ed (LexisNexis 2017) para 113.
67 See also Muliro v Musonye [2008] 2 KLR EP.
68 ibid [378].
69 Cited in A Mavedzenge, ‘A Breath of Fresh Air as the Supreme Court of Malawi 

Breaks Rank with Its Own Precedent and Peers in Southern Africa: Part 1’ Opinio 
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It is noteworthy that the Supreme Court of Kenya in Odinga in 2017 
departed from its earlier decision in 2013. Similarly, it is worth noting 
that the Supreme Court of Appeal of Malawi in 2020 also departed 
from its 2005 decision. These two courts appear to be bending more 
towards protecting the Constitution. 

Both dissenting judges agree with the majority that violations of 
the law on elections can void an election. However, they took different 
tangents to avoid the logical conclusion—to annul the election. It 
should be pointed out that the entire decision of 2017 (including 
dissenting opinions) did not pay serious attention to ‘criminal offences’ 
committed during the election. This is despite the fact that there is a 
statute to that effect and that the Constitution addresses itself to some 
of these offences.70 The question can therefore be thus answered in 
relation to 2017 that the majority did follow the Constitution in many 
material respects. However, the entire court failed to confront the 
criminal features in that election, thereby abdicating from its mandate 
of protecting the Constitution. 

8 GENERAL ISSUES FOR LEGISLATIVE INTERVENTION

The decisions in the Presidential Petitions of 2013 and 2017 left a few 
issues that are deserving of legislative intervention. These include a 
review of the timelines for resolving a presidential petition, addressing 
criminal offences, mitigating the concept of ‘winner takes it all’, the 
use of public resources, and the apportionment of liability in the face 
of illegalities and irregularities. 

The timelines for filing and adjudicating a presidential petition is 
fixed at about 21 days. A party wishing to contest a presidential election 
has seven days within which to file their petition. The court has 14 days 
to hear and render a decision. In order to ‘extend’ the time period, the 
Supreme Court has had first to give an abridged version of its decision 
and taken another 21 days to render a full decision. None other than 
the court itself has called for an amendment of the Constitution to 
extend the period within which a presidential petition can be heard 
and determined.71 Where the need for a recount of the votes may be 
necessary, certainly a period of 14 days will be acutely insufficient. 
Obviously, it is a very stressful period during which counsel has been 
heard to attempt to serve documents on other parties as late as around 
midnight. The court registry is also kept open for longer periods than 

Juris (25 February 2020) <http://opiniojuris.org/2020/05/25/a-breath-of-fresh-
air-as-the-supreme-court-of-malawi-breaks-rank-with-its-own-precedence-
and-peers-in-southern-africa-part-1/> accessed 30 May 2020.

70 n 1 art 81(e)(ii).
71 n 2 [403].
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usual. However, in the interests of minimising the period of anxiety 
in the general population, and in order to avoid opportunities for 
unbecoming conduct, we strongly support the existing timelines.

9 RESOLVING CRIMES IN AN ELECTION CONTEST

Criminal activities were alleged in the 2017 election.72 Rightly so, the 
Supreme Court stated that the overall standard of proof for election 
petitions is ‘above a balance of probabilities but below beyond a 
reasonable doubt’. However, for criminal matters it is beyond a 
reasonable doubt. But can an election court also try criminal offences 
alongside the petition? 

Under Part IV of the Elections Act 2011, an election court has a duty 
to report any findings of guilt related to corruption to the electoral 
body (in this case IEBC), the Director of Public Prosecutions (DPP) and 
to the Speaker of the relevant House. Over and above that, the election 
court can nullify the election in question if the candidate declared to 
have won benefitted from wrongdoing. The IEBC is meant to disqualify 
such a candidate from contesting in the following election or ensuing 
by-election. The DPP is supposed to further investigate the offences 
and ensure punishment in accordance with the law, and the Speaker 
of the relevant House is to ensure that the convicted person does 
not continue to illegally sit in the House.73 In this particular matter, 
although the Court of Appeal found the appellant guilty of committing 
the offence of bribery, nonetheless, the court declined to report this to 
other authorities on grounds that the respondent did not cross-appeal 
for such reporting.74 With tremendous respect to the court, this was 
wrong. This kind of approach cannot be seen to support the spirit of 
the electoral law—to stamp out corruption in our electoral system.

In the United Kingdom a person convicted of or reported guilty of 
a corruption-related offence is not eligible to be registered as a voter.75 
Bribery, treating and undue influence count among the acts that 
constitute corruption.76 A candidate reported to be guilty of corrupt 
or illegal practices, if he had won, shall have his election voided 
and, in addition, such a candidate shall not be eligible to contest for 
between 7–10 years.77 Instructive under this Act is the fact that the 
findings of an election court are sufficient for reporting. Similar grave 

72 ibid [19]–[22].
73 n 36 Wetang’ula para 53.
74 ibid para 54.
75 s 51 of the UK Representation of the People Act 1983.
76 ibid ss 113–115.
77 ibid s 159.
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consequences apply in the case of non-candidates78 and additional 
consequences attend to legal professionals79 found guilty of corrupt 
practices under this Act. There is therefore need for amendment of the 
Elections Act 2011 in this regard, to provide for reporting based solely 
on the findings of the court without the added need for a party to plead 
or ask the court to report.

On the question of ‘winner takes it all’, losers are consigned to 
oblivion. The current Constitution prescribes no role for losers in 
presidential elections. If anything, the fallback position of MPs was 
done away with in the 2010 Constitution. This has not worked well 
for Kenya, especially if the loser or losers happen to command a huge 
following. In 2007 the country almost degenerated into civil war 
following the highly disputed elections. There are some discussions 
about changing the system from the current presidential system 
(in which the president is elected through universal suffrage) to a 
parliamentary system (in which the president is elected by parliament). 
Such a move would definitely address the question of losers who have 
a big following and assuage their supporters.

The use of public resources during presidential campaigns gives 
an incumbent president or deputy president financial and other 
advantages. Such a candidate uses vehicles, fuel, security, and 
other forms of government machinery including but not limited to 
intelligence services at public expense. Government officers can be 
used in mobilising the people. In theory and practice, an incumbent 
president seeking re-election or a deputy president seeking the office 
of president is deemed to be legally in office until handing over to 
another person is completed. In order to create an even playing field in 
this regard, the law should be amended to require such incumbents to 
deposit a non-refundable and reasonable amount of money—deemed 
the minimum required for a presidential campaign—with the Electoral 
Commission to be passed on to the National Treasury. This way, an 
incumbent would have ‘rented’ state resources being used in the 
campaigns.

Following the nullification of the presidential elections of 2017, 
Parliament moved very fast to amend the Elections Act 2011. Of 
interest, here is section 83, which was amended to read as follows:

78 ibid s 160.
79 ibid s 162.
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83. Nullification of an election

(1) A Court shall not declare an election void for non-compliance 
with any written law relating to that election if it appears that 
—

(a) the election was conducted in accordance with the 
principles laid down in the Constitution and in that 
written law; and

(b) the non-compliance did not substantially affect the result 
of the election.

Clearly, the amendment was calculated to give the section a ‘conjunctive’ 
meaning. Accordingly, this amendment codifies the decision in Odinga 
2013.80 This amendment is to the effect that violations of the law alone 
are not sufficient to nullify an election. Some of these provisions of law 
on elections are contained in the Constitution. The same Constitution 
is very clear on the fate of any action that contravenes the Constitution. 
The provision does not concern itself with the consequences of the 
action(s) such as the ‘non-compliance did not substantially affect the 
result of the election’. Whether this amendment will cure the ‘mischief’ 
of ‘easily’ annulling an election will have to await an interpretation of 
the court.

Another matter of concern is the apportionment of the liability for 
illegalities and irregularities during elections. Instructively, the Supreme 
Court, both in 2013 and 2017, found that some players committed 
illegalities and irregularities. What is bewildering is that the court in 
both instances did not rise to the occasion to deal with those culpable. 
In 2017, the court said it was not able to finger specific individuals 
as culpable. If the court finds that the electoral body was not able to 
present an original form 34C to the court, a form that was supposed to 
have been generated by the same person, is it difficult to say where the 
buck should stop. If ‘fictitious’ or ungazetted polling stations are used, 
as was alleged and proved, is it difficult to identify the responsible 
returning officer? If a respondent refuses to open servers as ordered by 
the court, is it difficult to know who is liable? On the point of dealing 
decisively with those who commit illegalities and irregularities during 
elections, the Supreme Court can be said to have slept on the job. Such 
blatant violations of the law, including the Constitution, need to be 
dealt with decisively so as to deter the repeat of similar actions.

80 n 9.
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