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IN THE COURT OF APPEAL  

AT NAIROBI  

  

(CORAM: G.B.M. KARIUKI, OUKO, KIAGE, J. MOHAMMED & ODEK, JJ.A)  

  

CIVIL APPLICATION NO. NAI. 308 OF 2015  

  

JUDICIAL SERVICE COMMISSION ……………………….………. 1ST APPLICANT 

THE SECRETARY, JUDICIAL SERVICE COMMISSION….….. 2ND APPLICANT  

  

AND  

  

HON. (LADY) JUSTICE KALPANA H. RAWAL ……….……...…… RESPONDENT  

OKIYA OMTATA OKOITI …………………..………………… INTERESTED PARTY  

INTERNATIONAL COMMISSION OF JURISTS .…...……. 1ST AMICUS CURIAE  

KITUO CHA SHERIA …………………………...……………... 2ND AMICUS CURIAE  

  

(Being an application for striking out the Notice of Appeal  

dated 14th December, 2015 and lodged on 14th December, 

2015 against part of  the judgment dated 11th December, 

2015 given by  the High Court (Mwongo, Korir, Ong’udi, Meoli 

& Kariuki, JJ.)  

in  

H. C. PETITION NO. 386 OF 2015)  

*************************  

 RULING OF OUKO, J.A  

(Ratio decidendi: Right to appeal to the Court of Appeal from decision of the High  

Court on the Bill of Rights and/or interpretation of the Constitution under Article 

165(3)(b) & (d) of the Constitution) 

 

 

On 14th September 2015 the  respondent, Hon. (Lady) Justice Kalpana H. 

Rawal, the Deputy Chief Justice of the Republic of Kenya and the Vice 

President of the Supreme Court, pursuant to Articles 165(3) (b) & (d), &  

167(1), among other provisions of the Constitution of Kenya, 2010, and section  

31 of the Sixth Schedule to the Constitution  petitioned the High Court, in 

Petition No. 386 of 2015 alleging that the 1st  applicant, (the Judicial Service  

Commission) had acted arbitrarily, illegally and unconstitutionally by its  
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decision to retire her upon attaining the age of 70 years instead of 74 years as 

provided for in the Constitution, and by going ahead to advertise for suitable 

candidates to fill that office.   The question raised for determination in the 

petition, which is relevant to the matter before us, was whether by issuing to 

the respondent a retirement notice of 1st September, 2015 directing her to 

retire with effect from 16th January 2016, the 1st applicant was in breach of the 

former’s constitutional rights.  

The learned Judges (Mwongo, Korir, Ong’udi, Meoli & Kariuki, JJ) found, 

inter alia, that although the respondent was a serving judge on the effective 

date, she was nonetheless expected to retire upon attaining the age of 70 years 

in accordance with the Constitution.  Aggrieved by this part of the decision, the 

respondent has evinced her intention, by filing a notice of appeal, to challenge 

it on appeal to this Court.  In the meantime she has taken out a motion on 

notice under Rule 5(2) (b) of the Court of Appeal Rules to restrain, by a 

temporary order of injunction, the applicants or any organ of the Judiciary 

from retiring her on 15th January 2016 (now past) when she would turn 70 

years, or from commencing the recruitment process for her replacement until 

the intended appeal is lodged, heard and determined.    

  The applicants in opposition to the application filed both a replying 

affidavit and a notice of preliminary objection.  Subsequently they took out the 

instant notice of motion.  The motion and the notice of preliminary objection 

raise a single identical issue;  whether this Court has jurisdiction to entertain 

the intended appeal in view of the provisions of Articles 164 (3) (a) and 165(3),  

(b) and (d) of the Constitution.  The motion, brought pursuant to Rule 84 of  
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the Court of Appeal Rules seeks the striking out of the notice of appeal for the 

sole reason that the respondent lacks the right of appeal to this Court against 

the High Court decision.  

By the nature of the latter application it became imperative that it be 

heard first instead of the one for injunction.  By Rule 84 of the rules of this the 

Court, an application to strike out the notice of appeal, or the appeal itself may 

be brought at anytime, either before or after the institution of the appeal, on 

the grounds that no appeal lies or that some essential step in the proceedings 

has not been taken or has not been taken within the prescribed time.  The 

applicants have argued that no appeal lies to this Court from the decision of 

the High Court in the exercise of its jurisdiction under the Bill of Rights or its 

jurisdiction on any question respecting the interpretation of the Constitution 

under Article 165(3) (b) and (d).  

Mr. Ahmednasir, learned senior counsel appearing with Mr. Kanjama for 

the applicants has invited us to find that, like the pre-1997 section 84 of the 

former Constitution, the present Article 165(3) of the Constitution of Kenya,  

2010 does not provide for the right of appeal from determinations of the High 

Court arising from actions founded on the Bill of Rights or on the interpretation 

of the Constitution; that with respect to section 84 aforesaid the void was filled 

in 1997 by the introduction of sub-section (7) to section 84 by the 

Constitution of Kenya (amendment) Act, 1997, (Act No. 9 of 1997) which 

commenced on the 7th November 1997 specifically providing, as of right, for 

appeals arising from the determinations of the High Court under of Chapter V-  

Protection of  Fundamental Rights and Freedoms of the Individual; that  
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with that single amendment a historical problem was resolved.  Learned senior 

counsel, however thinks that the current Constitution has reversed this 

monumental gain and reverted the country to the pre-1997 provision with the 

result that today the determination by the High Court under the Bill of Rights 

or on the interpretation of the Constitution is final; and that, in any case under 

section 3 of the Appellate Jurisdiction Act, appeals to this court can only be 

pursuant to some written law.  So that despite Article 164(3) (a) of the 

Constitution a party intending to appeal in those circumstances to this Court 

must cite the law authorizing the appeal; and further, that any leave to appeal 

granted without authority of the law does not create a right of appeal.  

  To support these submissions counsel relied on a long line of case law, 

tracing the evolution of the law in this area from 1963 to this day.  I shall be 

referring to those authorities later on.    

Mr. Nyaundi, learned counsel for the International Commission of Jurists 

(ICJ), appearing as amicus curiae agreed with those submissions, adding that 

while the Court lacks jurisdiction, the respondent on the other hand lacks the 

right to appeal; that the lacuna in the law is either deliberate or inadvertent.    

But that is the present status of the law that must be applied, he concluded.  

  Mr. Oraro, learned senior counsel, assisted by Messrs Gatonye, 

Kilukumi, Abbas and Okoth, in opposing the application submitted that under 

the Constitution today it is no longer necessary for a litigant to show under 

what legislation the right of appeal emanates; that by Article 164(3)(a)  

appeals from the High Court automatically lie to this Court without any  
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qualification, save where the right is expressly limited or restricted by the 

Constitution itself or statute; that in contrast, appeals to the High Court and to 

the Supreme Court are circumscribed by the Constitution under Articles 

165(3) (e) and 163(4) (b), respectively and  so are appeals from courts with 

status of the High Court created by Article 162 (2), which appeals  depend on 

the donation of the right of appeal, by  an Act of Parliament.     Counsel further 

submitted that since there is an automatic right of appeal from this Court 

under Article 163(4) (a) to the Supreme Court on matters of interpretation and 

application of the Constitution, there can be no dispute that this Court has 

jurisdiction to entertain the intended appeal. Likewise counsel has urged us to 

find that it was as a result of the previous historical circumstances limiting the 

right of appeal  among other reasons that led to the promulgation of the 

Constitution in 2010; and that today the decision of this Court in Anarita 

Karimi Njeru Vs. R [1976-80] 1KLR  1283 is no longer law of general 

application.  In his view, the distinction drawn by various decisions between 

“the right of appeal” and “jurisdiction” is one without a difference because once 

there is jurisdiction the right of appeal follows with the converse also being 

true.  Counsel supported these arguments with a bundle of authority which I 

have similarly taken into consideration.  

  Mr. Omtata, acting in person as an interested party agreed with these 

submissions and sought to know the purpose for which the Supreme Court 

was created if not to hear all appeals from the Court of Appeal.  He submitted 

that there would be a miscarriage of justice if the decision of a single judge of 

the High Court were to be final; that if the law does not give effect to the rights  
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and fundamental freedoms, it is the duty of the court to interpret it in a 

manner that would give it effect; and that the absence of legislation cannot be 

cited as a tool for limiting rights and fundamental freedoms.  Citing Article 2 

on the supremacy of the Constitution, Mr.Omtata argued that since the 

Constitution does not place any restrictions on the jurisdiction of this Court 

other than that provided for under Article 164(3) (b), any law purporting to 

limit that jurisdiction would be inconsistent with the Constitution and void to 

that extent.  

Dr. Khaminwa, senior learned counsel representing Kituo Cha Sheria, 

the 2nd amicus curiae highlighted written submissions filed prior to the hearing 

of this application.   Those submissions focused more on the merits of the 

motion for an injunction and the intended appeal.  Regarding the application 

before us, counsel warned that to allow this application the Constitution would 

be destroyed and the country would revert to the old order; that the importance 

of the Bill of Rights cannot be gainsaid as the Constitution devotes a whole 31 

Articles to the Bill of Rights; and that the right to a fair hearing is intended to 

extend to appeals.  

  Mr. Kanjama, in his wrapping-up response urged us to bear in mind the 

principles of good governance as an approach to constitutional interpretation 

and application in order to achieve predictability in the decision-making 

process; that departing from settled judicial decisions will only result in 

anarchy in the courts.     
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 Arising from the aforegoing submissions the question remains; does the  

Court of Appeal have jurisdiction to entertain appeals from the decisions of the 

High Court arising from the Bill of Rights and the interpretation of the 

Constitution?.  The question may be put differently thus; does the respondent 

have the right to challenge, on appeal, the decision of the High Court on such 

matters to this Court?.    

  In Samuel Kamau Macharia & Another Vs.  Kenya Commercial Bank 

Limited & 2 Others, Application No. 2 of 2011, the Supreme Court extensively 

explained as follows how a court’s jurisdiction is conferred;   

“(68). A court’s jurisdiction flows from either the 

Constitution or legislation or both.  Thus a court of law 

can only exercise jurisdiction as conferred by the 

Constitution or other written law.  It cannot arrogate to 

itself jurisdiction exceeding that which is conferred 

upon it by law …. the issue as to whether a court of law 

has jurisdiction to entertain a matter before it, is not 

one of mere procedural technicality; it goes to the very 

heart of the matter,  for without jurisdiction, the court 

cannot entertain any proceedings …. Where the 

Constitution exhaustively provides for the jurisdiction 

of a court of law, the court must operate within the 

constitutional limits.  It cannot expand its jurisdiction 

through judicial craft or innovation.  Nor can 

Parliament confer jurisdiction upon a court of law 

beyond the scope defined by the Constitution. Where the 

Constitution confers power upon Parliament to set the 

jurisdiction of a court of law or tribunal, the legislature  
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would be within its authority to prescribe the 

jurisdiction of such a court or tribunal by statute law.  

(69). Article 163 of the Constitution provides for the 

jurisdiction of the Supreme Court in exhaustive terms, 

though leaving room for Parliament to prescribe further 

appellate jurisdiction in terms of Article 163(3) (b) (ii)  

….”  

  

  These principles were recognized as early as in 1979 in the time- 

honoured Anarita case (supra).  The Court in that case considered the question 

of “jurisdiction” of the court and “the right of appeal” in a manner giving the 

impression the two were indistinguishable.  The Court stated that;      

“It is well established that there is no right of appeal 

apart from statute; either it is expressly granted by 

statutory authority, or it is not.  There is no right of 

appeal by mere implication or by inference …. The 

conferment of jurisdiction on a Court of Appeal takes 

one of two forms.  The first is where the legislature 

establishes a Court of Appeal and then confers on it 

jurisdiction to hear all appeals from the High Court.  

Here, where the Court of Appeal is to be deprived of 

jurisdiction that is done specifically in a particular 

enactment.  The second is where the legislature 

establishes a Court of Appeal expressly without 

jurisdiction, and reserves the conferment of jurisdiction 

to other secondary legislation. This secondary 

legislation can take one of two forms; either by 

conferring on the Court of Appeal jurisdiction to hear 

all appeals from the High Court; or by conferring  
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jurisdiction on the Court of Appeal in particular 

enactments as considered appropriate.” (Emphasis mine)  

  

  At the time this case was decided Munene Vs. Republic (No. 2) [1978] 

KLR 105 was generating some controversy.  In that case the Court described its 

jurisdiction in a tendentious manner, insisting that;  

“We will not usurp jurisdiction.  We will interpret 

liberally the extent of our jurisdiction ….  There is right 

of appeal from the High Court in this Court because it is 

a matter of pure law whether there was unreasonable 

delay on the part of the appellant in presenting his 

appeal to the High Court.”  

  

Two new concepts were being developed here from the Court’s  

understanding of its jurisdiction, namely, that the Court would be guided by 

pure law; and that it would interpret liberally the extent of its jurisdiction, 

expressing the ratio decidendi  that the Court had a general supervisory power 

over the judicial process and would entertain appeals from all decisions of the 

High Court.  The Court by that edict assumed jurisdiction which was outside 

that conferred by statute and which indeed had been expressly excluded.  That 

decision was criticized in Anarita where the learned Judges asserting that;  

“With respect, to do so (assuming jurisdiction not conferred), 

appears to us to do violence to the principles accepted 

by the court, that there is no right of appeal apart from 

statute … a long line of authorities, following the well-

established rule that there is no right of appeal apart 

from statute, was cast aside as having  
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been decided on a strict interpretation of statutes 

defining the court’s jurisdiction.”  

The Court then concluded that;  

                 “We are satisfied that the principles of pure law have  

no application in the determination of the jurisdiction 

of this Court, and we have grave doubt that such law 

has any application in a court of law.  Further, we are 

satisfied that there is no substance in the proposition 

that this Court may interpret liberally the extent of its 

jurisdiction. With respect, we are of the view that the 

decision in Munene’s case is bad law and should not be 

followed.”   

   

 Prior to the decision in the Munene case (supra) the Court had  

consistently held in terms of section 64(1) of the independence Constitution, 

that it had “such jurisdiction and powers in relation to appeals from the  

High Court as may be conferred on it by law.”  Section 3(1) of the Appellate 

Jurisdiction Act, using more or less the same language restates that position.  

 In Mudavadi Vs. Kibisu [1970] EA 585, decided slightly before Munene, for 

example, this Court’s prececessor (Sir William Duffus, P.) reaffirmed the law as 

it had been applied by the Court and its predecessors for over fifty years before 

the decision in Munene.  He said;  

“We were referred to various English authorities but 

with respect those authorities are not of much 

assistance as the question of our jurisdiction depends 

solely on the interpretation of the relevant section of 

the Constitution and of the Laws of Kenya and these in  
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our view clearly define our jurisdiction to hear this 

appeal…. It is well established that there is no right of 

appeal apart from statute; either it is expressly granted 

by statute or not.  There is no right of appeal by mere 

implication or by inference.”  

  

It will be recalled that these are the very words that would subsequently 

be used by the Judges in Anarita.  The historical context of these decisions 

must not be lost sight of.  At the time the Court of Appeal was created by 

section 64 of the former Constitution its jurisdiction and powers in relation to 

appeals from the High Court were to be conferred by law, which meant that a 

specific Act of Parliament or other statutes, as opposed to the Constitution, 

would contain the powers of the Court.  But this, in my view has changed.   

  Fast forward to 2010, a journey that began with two failed attempts in 

1997 though the Inter-Party Parliamentary Group (IPPG) bringing some token 

reforms, one of which relates to section 84 which I shall be referring to, and 

the 2003 endeavour though the Constitution of Kenya Review Commission 

(CKRC) that partly culminated in the referendum of 2005 and ultimately the 

rejection at the vote of the draft Constitution.     

  The Final Report of the Committee of Experts on Constitutional Review  

(CoE), 11th October 2010 is a synopsis of what informed the provisions in 

Chapter Ten – the Judiciary Chapter of the Constitution.  The report observed 

at paragraphs 6.4.4. & 7.5.4 that;  

    “Submissions to the CoE on the Judiciary were virtually  

unanimous on one point: the Judiciary must be  
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reformed.  The CoE received a number of submissions on 

how this should be done …..  

    ….Serious allegations were made against the Judiciary,  

including inefficiency, incompetence and corruption.  

Furthermore the need for judicial reform was identified 

as one of the long term issues causing conflict in 

Agenda Four of the Kenya National Dialogue and 

Reconciliation in February 2008.”  

  

This part of history helps to understand the journey leading to the enactment 

of Article 164(3) (a) and the thinking behind the whole architecture of the 

Constitution.  

  Like all institutional reforms that have a constitutional dimension, 

judicial reforms inaugurated by the Constitution of Kenya, 2010 introduced 

structural and functional changes to the Judiciary.  Critical to this application 

is the establishment of new hierarchy of court system either with the 

jurisdiction constitutionally conferred or to be conferred by legislation.  By 

Article 164(3), the Constitution, for instance, empowers the Court of Appeal to 

hear appeals from;  

“(a)  the High Court; and  

  

(b) any other court or tribunal as prescribed by an Act of Parliament 
….”  

  

 This is a departure from section 64(1) of the former Constitution at least with 

regard to appeals from the High Court, where the Court’s jurisdiction depended 

on conferment by an Act of Parliament.  The Article has, since the passage of 

the Constitution, been the subject of numerous judicial  
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pronouncements by this Court.  The decisions include, Equity Bank  Limited   

Vs. West Link Mbo Limited Civil Application No. 78 of 2011, Kakuta Maimai   

Hamisi  Vs. Peris Pesi Tobiko & 3 Others, Civil Appeal No. 154 of 2013 and  

Nyutu Agrovet Limited Vs. Airtel Networks Limited Civil Appeal 

(Application) No. 61 of 2012.  The decisions are unanimous on the Court’s 

jurisdiction under the current dispensation and follows the broad path defined 

by the Supreme Court in Samuel Kamau Macharia case (supra) with which I 

fully and respectfully agree, that where the Constitution exhaustively provides 

for the jurisdiction of a court, the court must operate within the constitutional 

limits; and that if a Court is to be deprived of its jurisdiction so conferred that 

can only be done by a specific law.  Whereas section 64 aforesaid only 

conferred jurisdiction to the Court in relation to appeals from the High Court 

“as may be conferred on it by law”, Article 164 (3) (a) makes no such 

reference to any law because the Constitution is the supreme law of the 

Republic, the mother of all laws. Any law that is inconsistent with it becomes 

void.   But the Constitution or a statute can impose limitations to a court’s 

jurisdiction or prescribe further jurisdiction.   

In Equity Bank (supra) Mr. Ahmednasir, S.C. is recorded as having 

submitted, relying on Republic Vs. El Mann [1969] EA 357, that Article 

164(3) (a) provides an unlimited access to the Court of Appeal with regards to 

appeals (only) from the High Court; that any other matter not being an appeal, 

for instance an application under Rule 5(2)(b) of the Court of Appeal Rules 

have no place in the Court; that that jurisdiction is unlimited and cannot be 

restricted by statute hence sections 3(1) and 3(2) of the Appellate Jurisdiction  
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Act would be contrary to the Constitution for purporting to, respectively limit 

and redefine the Court’s jurisdiction.  Although the latter issue was not directly 

before it, the Court, drew the following distinction; whereas Article 164(3)(a)  

gives jurisdiction to the Court to hear appeals from the High Court, section 

3(1) of the Appellate Jurisdiction Act restricts such appeal “to cases in which 

an appeal lies to the Court of Appeal under any law,” meaning that Article 

164(3)(a) notwithstanding, a right of appeal has, in turn to be conferred by a 

statute.   

While Githinji, J.A was cautious in his approach, having noted that the 

issue was not necessary for the determination of the preliminary objection 

raised before them and declined the invitation to declare sections 3(1) & 3(2) 

inconsistent with the Constitution, the other learned Judges were more bold.  

For instance Musinga J.A expressed the view that even with the provision of 

Article 164, the Court of Appeal will still exercise or be limited in its exercise of 

jurisdiction in accordance with the relevant statutes; that it was not the 

intention of the drafters of the Constitution to open wide the doors of the Court 

to all manner of decisions from the High Court.  For these reasons the learned  

Judge found that the two sections are not inconsistent with the Constitution.  

Kiage, J.A, for his part found that the right to appeal from the High Court to 

this Court flows directly from the Constitution itself.  Relying on Anarita the 

learned Judge stated that the Court of Appeal has jurisdiction to hear all 

appeals from the High Court (unless expressly excluded), but will hear appeals 

from other courts and tribunals if so prescribed by statute.  He too shared the 

conviction that despite Article 164(3)(a) not every decisions of the High Court 
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is appealable and by way of illustration cited sections 66, 67,72 and 75 of the 

Civil Procedure Act and section 379 of the Criminal Procedure Code as 

limitations to the right of appeal.  Similarly M’Inoti, J.A expressed the opinion 

that the Constitution of  Kenya, 2010 has broadened the jurisdiction of the 

Court by declaring the general jurisdiction to entertain appeals from decisions 

of the High Court; that the Article, as far as appeals from the High Court are 

concerned, makes it unnecessary for a party to first identify specific legislation 

which confers jurisdiction; and that arguments in Anarita under section 84 of 

the former Constitution of  Kenya, [1969] before the introduction of subsection 

(7) are no longer tenable.  He clarified however that this finding was not to 

suggest that Article 146(3) (a) allows all and sundry decisions of the High 

Court to be appealed to this Court; that a holistic and purposive interpretation, 

of the Constitution permits limitation by statute of what is appealable so long 

as the limitation satisfies Article 24 of the Constitution.  

I reiterate that these views were obiter dicta as observed by Githinji, J.A.  

They however, being the first views on this issue, set stage for subsequent 

consideration by this Court of its appellate jurisdiction.  The question was 

directly raised in Kakuta Maimai case (supra) in which the court’s jurisdiction 

to entertain appeals arising from interlocutory decisions of the High Court 

sitting as an election court was considered.  Relying on Ferdinand Ndungu 

Waititu Vs. Independent Electoral & Boundaries Commission & 8 Others, 

Civil Application No. 137 of 2013, the Court held that, pursuant to Rule 35 of 

the Elections Petition Rules, 2013, appeals to this Court from the High Court in 

election matters lie only from judgments and decrees and not orders from 
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interlocutory applications; and that the formulation of Rule 35 limiting the 

right of appeal to this Court is neither an aberration nor accidental.  The Court 

said;  

“It fits perfectly within the conceptual, doctrinal and 

philosophical framework that informs the correct 

electoral adjudication laws.  There is method and 

deliberation behind the rule and we cannot see how an 

interpretation of it can be embraced and espoused that 

would allow interlocutory appeals without doing 

violence to, breaching and uprooting the strict 

constitutional and statutory timelines adverted to 

above.  

….We respectfully think it is founded on a demonstrable 

misconception that all matters of grievance are 

appealable from the High Court to this Court.  This is 

not the case, of course. It is trite that no right of appeal 

exists absent an express donation by the Constitution, 

or by statute ….Unless an appeal lies to his Court it is 

bereft of jurisdiction to entertain any purported appeal.  

It behoves an intending appellant to be able to show 

under which law his right of appeal is donated.  Unless 

such appeal-donating law can be found, no appeal can 

lie.”  

  

In Nyutu the Court held that no appeal lies to this Court from the decision of 

the High Court under section 35 of the Arbitration Act.   

See also Twaher Abdulkarim Mohamed Vs. Mwathethe Adamson Kadenge & 

2 Others Civil Appeal No. 45 of 2015 where the court also found that by  
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Article 87(i) of the Constitution and section 75(1A) and (4) of the Elections 

Act, no second appeal lies to this Court from the decision of the High Court in 

its appellate jurisdiction in electoral matters from the Magistrate’s Court.   

Clearly there is a general concensus from the cases so far decided under 

the current Constitution and from clear reading of the Constitution that 

Article 164(3) (a) does not provide for appeal from all and sundry decisions of 

the High Court; that the right of appeals to this Court can also be conferred or 

restricted by statute in specific circumstances, so long as that conferment or 

restriction is consistent with the Constitution.     

  Based on the law and the decisions of this Court I hold the view that this  

Court is established and its jurisdiction expressly conferred by the 

Constitution; that that jurisdiction is not a thoroughfare between it and the 

High Court for each and every decision of the High Court; that the requirement 

for a separate legislation to confer jurisdiction in addition to that already 

conferred by Article 164(3) (a) is no longer necessary, that requirement having 

been based on section 64 (1) of the 1963 Constitution; and that reasonable 

regulation and limitation in appeals to this Court is permitted.  I am also in 

agreement that the right of appeal can either be conferred by the Constitution 

or by statute; that where a right of appeal is not established there can be no 

jurisdiction.  In other words the right to appeal (or the law granting leave to 

appeal), must, first be established before jurisdiction can be invoked.    

It is with that in mind that I turn to consider the main and final part of 

this ruling, regarding the right of appeal to this Court from decisions of the 
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High Court under the Bill of Rights or on the interpretation of the Constitution.  

Section 84 of the former Constitution before its amendment simply stipulated 

that a person may apply for redress to the High Court if he alleges violation of 

fundamental rights and freedoms.  The Constitution was silent on what would 

happen to a party aggrieved by the decision of the High Court.  The gap had 

ruinous effect on parties who were genuinely discontented with the decision of 

the High Court.  Expressing a sense of helplessness, Masime, J.A in Republic v  

Shem Angungo & 5 others, Criminal Appeal No.168 of 1987, lamented that;   

“I am apprehensive that in situations referred to in his 

judgment (Platt, J.A) this legislative removal of 

jurisdiction is bound to lead to injustice when this Court 

is prevented from correcting decisions that are null and 

void for failure to accord hearing to litigants as 

happened in the present case.  Yet that situation can 

only be rectified by appropriate legislation.  Before that 

is done however, I consider that the party affected may 

usefully advert to the general principle that ex parte 

orders are always open to revision.”  

  

Such was the frustration over the state of the law leading to the introduction, a 

few years later, of sub-section (7) to section 84.  It read;  

 “(7) A person aggrieved by the determination of the 

High Court under this section may appeal to the 

Court of Appeal as of right.”  

The debate in Parliament preceding the amendment as captured by the  

Hansard of 15th October, 1997 is instructive.   
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“The Attorney-General (Mr.Wako): Mr. Temporary 

Speaker Sir, the last one is important.  Chapter Five 

deals with the protection of fundamental rights and 

freedoms of the individual.  In the whole of that 

chapter, when it came to the issue of interpreting the 

violations of human rights and the Constitution as a 

whole, the law was that the highest court that could 

handle that was the High Court of Kenya.  As of now, 

the highest Court in this country is not the High Court 

of Kenya but the Court of Appeal.  I think this came 

about because during the days of the East African 

Community, the highest Court within Kenya was the 

High Court.  Therefore it was thought that matters of 

interpreting the Constitution of Kenya and human 

rights violations which are protected under chapter five 

of our Constitution were matters which must be 

confined within the sovereignty and the territorial 

limits of Kenya.  Therefore the High Court was to 

interpret those matters and that those matters should 

not be subjected to the Court of Appeal which covers the 

entire East Africa.  So, it may have served a purpose at 

that time.  But, then when the community collapsed and 

we no longer had the East African Court of Appeal, we 

did not amend this particular section.  So Clause 10 is 

now amending section 84 of the Constitution to state as 

follows;  

“A person aggrieved by the determination of the 
High Court under this section may appeal to the 
Court of Appeal as of right.”  

As of right, a person is entitled to appeal on those grave 

matters to the highest Court of the land - the Court of  

Appeal.  By passing this Bill, we shall be enhancing the 
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 protection of the fundamental rights of Kenyans in as 

much as they will now have another avenue of appeal 

should they feels that their rights have been violated.  

They will now be able to appeal to the highest Court of 

this land.”  

  

It is clear, from this extract that the legislative intendment was to subject 

determination of human rights violations and the interpretation of the 

Constitution to further interrogation by the top Court.   

 In order to answer the question posed earlier, the rules of Constitutional 

construction must be employed so as to ascertain if indeed the determination 

of the High Court in the matter, the subject of the intended appeal is final.  To 

borrow the words of Professor Gordon Wood regarding American Constitution;   

“What, in the final analysis gave meaning to the 

Americans’ conception of the Constitution was not its 

fundamentality or its creation by the people, but rather 

its implementation in the ordinary courts of law”  

  

See: The Creation of The American Republic, 1776-1787 New York and 

London-1969.  

I am guided by Article 259 in construing the provisions under consideration.  

The Article provides;  

                “259(1) This Constitution shall be interpreted in a    

    manner that;  

(a) promotes its purpose, value and principles;  
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(b) advances the rule of law, and the human 
rights and fundamental freedoms in the Bill 
of Rights;  

  

(c) permits the development of the law; and  

  

(d) contribute to good governance.”  

  

  In construing the Constitution and bearing in mind the foregoing, one 

must either pay attention to the words used in an enactment, rather than the 

context in which they are used, giving the words their plain and ordinary 

meaning, (See El Mann (supra)), or one looks at the context and the apparent 

purpose of the provision being interpreted in order to achieve the objective and 

the interpretation that best advances the purpose of the enactment, the plain 

meaning of the words used notwithstanding.  See Philip Torney Vs. Ireland & 

the A. G. [1985] 1 I.R 289 cited with approval in Equity Bank.  Whatever the 

approach a judge adopts in interpreting any provision of the Constitution, 

judicial restrain must be exercised and the intention of the framers of the 

Constitution must be borne in mind.   To achieve this, relevant provisions must 

be read together and not disjointly.  Where the construction involves the Bill of 

Rights, it is necessary that it be given a generous and purposive interpretation 

that would advance those rights, looking at the Constitution as a whole.  See 

Lyomoki & Others Vs. Attorney General [2005] EA. 127.  

Bearing in mind the supremacy of the Constitution under Article 2, 

Article 50 on fair hearing, right to access to justice under Article 48, the 

exercise of judicial authority contained in Article 159 and the provisions of  

Article 163(3) (b) and 4(a) on the jurisdiction of the Supreme Court,  and since  
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judicial power resides in the authority to give meaning and life to the 

Constitution through interpretation and application, it is my firm belief that  

the finality in judicial determination of fundamental issues in the society can 

only come from the highest court of the land,  the Supreme Court.  That indeed 

is why I find that both Articles 164(3(b) and 163(3) (b) and 4 (a) provide 

incontrovertible right of appeal to this Court from the interpretative and 

application jurisdiction of the High Court.  

Article 164 (1) and (3) (a) establishes the Court of Appeal and donates 

to it power to hear appeals from the High Court.  On the other hand the 

Supreme Court is conferred by Article 163(3) (b) (i) with appellate jurisdiction 

to hear and determine appeals from the Court of Appeal in the following words;  

    “(4) An appeal to the Supreme Court from the Court of     

 Appeal shall lie;  

(a) as of right in any case involving the interpretation or 
application of this Constitution.”    (My emphasis)  

 

  The Constitution itself envisions that an appeal from the Court of Appeal 

will come through to the Supreme Court challenging the former’s determination 

of a question of interpretation and application of the Constitution, that 

question having in turn come from a similar determination by the High Court.   

Because of the importance of the question of interpretation and application of 

the Constitution and the issues of human rights and freedoms this second 

appeal from the Court of Appeal to the Supreme Court is as of right.  Article  

163 (4) (a) was not intended to be a moribund and redundant provision in the  

Constitution, particularly recalling the reasons that led to the introduction of  
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sub-section (7) to section 84 of the former Constitution.  No provision of the 

Constitution bars or limits appeals arising from the decision of the High Court 

determining the question of violation of a right or fundamental freedom or on 

any question respecting the interpretation of the Constitution under Article 

165 (3) (b) and (d).  To hold that there is no right of appeal because it is not 

provided for expressly would be against Article 259 which enjoins the Court to 

interprete the provisions of the Constitution in a manner that promotes its 

purpose, values and principles; that advances the rule of law, the human 

rights and fundamental freedoms, that permits the development of the law and 

contributes to good governance.  It is highly unlikely that, having seen the 

substantial injustice occasioned by section 84 of the former Constitution and 

having brought a solution by amending it to provide for a right of appeal as of 

right, that it was the intention of the framers to take that right of appeal away 

by the current Constitution, which is considered to be the most progressive 

and transformative in the region.  

 There are several cases that have traveled this course to show that it could 

never have been the intention of the people of Kenya to roll back the gain 

introduced by sub-section (7) of section 84.   See Lawrence Nduttu & 6000 

Others Vs. Kenya Breweries Ltd & Another, S.C. Petition No. 3 of 2012,  

Samuel  Kamau Macharia, (supra) and Peter Oduor Ngoge Vs. Ole Kaparo, 

Petition No. 2 of 2012, among others.    

  In Hassan Joho & Another Vs. Suleiman Said Shahbal & 3 Others,  

S.C. Petition No. 10 of 2013, the Supreme Court, citing a passage from Erad  
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Suppliers & General Contractors Ltd Vs. National Cereals & Produce Board  

Petition No. 5 of 2012, delivered itself as follows;  

“ …a question involving the interpretation or 

application of the Constitution that is integrally linked 

to the main cause in superior court of first instance, is 

to be resolved at that forum in the first place before an 

appeal can be entertained.”  

The Court want to state that;  

“(40). The instant appeal involves a cardinal issue of 

law.  The issue for determination in the High Court and 

the Court of Appeal was one of interpretation of the  

Constitution and an Act of Parliament …..  

(42) It is clear, as we have established, that the issue for 

determination in the application before the High Court 

was the constitutionality of section 76 (1) (a) of the 

Elections Act, and the applicants invited the High Court 

to exercise its jurisdiction as conferred by Article 165(3) 

(d) (i), to interpret the Constitution and determine the 

validity of the provisions of the Election Act.  The High 

Court exercised this jurisdiction and rendered a 

decision which was then appealed to the Court of  

Appeal and ultimately to this Court.”  

  

The Supreme Court had no doubt whatsoever that such a critical question 

affecting the citizen must be ventilated through the hierarchy of courts up to 

the last court.  
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  The following passage from Nduttu was reproduced in Richard Tongi  

Vs. Chris Bichange & 2 Others Petition No. 17 of 2014;  

“The appeal must originate from a Court of Appeal case 

where issues of contestation revolve around the 

interpretation or application of the Constitution, which 

the Court of Appeal used to dispose of the matter in 

that forum.  Such a party must be faulting the Court of 

Appeal on the basis of such interpretation; where the 

case to be appealed from had nothing or little to do 

with the interpretation of the Constitution, it cannot 

support a further appeal to the Supreme Court under  

Article 163(4) (a).”  

  

  Finally to stress the point that there is a right of a second appeal from 

this Court to the Supreme Court, and therefore there must equally be a right of 

appeal from the High Court, I quote the Supreme Court in the case of Gatirau  

Peter Munya & Another Vs. Independent Electoral and Boundaries  

Commission & 2 Others, Application No. 5 of 2014;   

“Article 163(4) (a) must be seen to be laying down the 

principle that not all intended appeals lie from the 

Court of Appeal to the Supreme Court.  Only those 

appeals arising from cases involving the interpretation 

or application of the Constitution can be entertained by 

the Supreme Court ….  Towards this end, it is not the 

mere allegation in pleadings by a party that clothes an 

appeal with the attributes of constitutional 

interpretation or application ….  The appeal must 

originate from a Court of Appeal case where issues of 

contestation revolve around the interpretation or 

application of the constitution.  In other words, an 
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appellant must be challenging the interpretation or 

application of the Constitution which the Court of 

Appeal used to dispose of the matter in that such a 

party must be faulting the Court of Appeal on the basis 

of such interpretation ….  

(70) These two cases, in our view, adequately clarify the 

frontiers of the appellate regime of the Supreme Court 

embodied in Article 163(4) (a) of the Constitution.”  

  

I reiterate that the absence of an explicit provision conferring in the 

Court of Appeal jurisdiction to hear appeals from the High Court on the Bill of 

Rights or on the interpretation of the Constitution, was not an accidental 

omission.  It was not an omission at all.  The Constitution having expressly 

vested in the Court under Article 164 the general appellate jurisdiction to hear 

appeals from the High Court and having explained how appeals relating to the 

interpretation and application of the Constitution are to be appealed from this 

Court to the Supreme Court under Article 163, that per se is sufficient 

conferment of appellate jurisdiction.   There is no legal void.  It would be a 

serious travesty of justice and an absurdity if it was to be held that in the 

hierarchical scheme of the courts, from the magistrate’s court to the Supreme 

Court, only the Court of Appeal would have no say in the interpretation and 

application of the constitution and on matters to do with the Bill of Rights, and 

yet the Supreme Court is expected, indeed enjoined to hear appeals from the  

Court of Appeal by dint of Article 164(3) (a) (as of right).    
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For these reasons I would accordingly dismiss the notice of motion dated 

23rd December, 2015 for lack of merit and make no orders as to costs in view of 

the importance of the point raised to the general public.  

Dated and delivered at Nairobi this 29th day of   January, 2016.  

W. OUKO  

  
  

………………………………  

JUDGE OF APPEAL  

  

              


