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 ABSTRACT 

In Kenya, access to justice remains a mirage for many especially the poor, the minorities and 

the vulnerable. Despite this, there is scanty empirical data on factors that influence access to 

justice. It is this knowledge gap that this study sought to fill. The broad objective of this study 

was to establish factors that impede access to justice in the Magistrates’ courts within 

Nairobi. Specifically, it examined courts’ characteristics that impede access to justice, 

established how public perception of judicial processes impedes access to justice and how 

monetary cost of litigation impedes access to justice. This study was grounded on both the 

modernization and the New Public Management theories. It was as a descriptive survey that 

targeted parties to cases within selected magistrates’ courts, lawyers, police, professional 

prosecutors, court users’ committees, representatives of the Law Society of Kenya, Kituo Cha 

Sheria, the Chief Justice, the Attorney General, the Director of Public Prosecutions and the 

Inspector General of Police. Purposive sampling was used in identifying the participating 

courts, while stratified random sampling and snowballing sampling techniques were 

employed to select the respondents. The sample size was 177 out which 152 responded. 

Questionnaires, oral interviews and Focus Group Discussions were used to collect both 

quantitative and qualitative data. Quantitative data was analyzed using Statistical Package for 

Social Scientists (SPSS) and presented using text, charts, graphs, and frequency and 

percentage tables. This study found that impediments include lack of provision for people 

with physical disabilities in the courts, few prosecutors and magistrates, adjournments that 

leads to cases’ delays, adversarial nature of court processes, low understanding of legal 

procedures and processes and low ICT usage. The public perceived judgments not to be fair 

or impartial, lacked confidence in the integrity of magistrates and court officials, and were 

ignorant of individual rights. On cost of litigation, impediments include lawyers’ fees that are 

considered high, unreasonable and off limits to litigants plus distances to nearest courts. This 

study recommends that more courts should be established, number of magistrates and 

prosecutors increased, structures for ADR established and legal aid and other interventions 

meant to allow low income persons gain access to court enhanced. This study suggests 

further research on the influence of legal aid on access to justice, effect of transfers of judicial 

officers on administration of justice in Kenya and the relationship between recent increase in 

the number of judicial officers and the persistent backlog of cases. This study has provided 

information beneficial to Kenyan law reforms’ implementers and stakeholders. 

Implementation of recommendations could lead to increased awareness of challenges that 

confront the Judiciary and insights into appropriate mechanisms of solving them. 
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CHAPTER ONE 

INTRODUCTION 

1.1 Background to the Study 

This study aimed at investigating factors that impede access to justice in Kenya especially 

that relate to characteristics of the court, public perception of court processes and monetary 

costs of litigation. The introduction shows the research problem and sets out the objectives 

and justification of the study. In the literature review, the study focused on secondary sources 

of information that includes previous studies in the area of access to justice and includes the 

theoretical and conceptual framework.. 

The right of equal access to justice has for a long time and in many jurisdictions been 

regarded as one of the most important rights a person is entitled to enjoy in a democratic 

society. It is in recognition of this that Article 48 of the Constitution of Kenya, 2010 

guarantees access to justice as a fundamental human right.  The Article states that “The State 

shall ensure access to justice for all persons and, if any fee is required, it shall be reasonable 

and shall not impede access to justice.” Article 162 of the Constitution further seeks radical 

institutional changes in the Judiciary, through the establishment of both the Supreme Court 

and specialized courts with the status of the High Court to deal with employment, labour, 

land and environmental issues (The Constitution of Kenya, 2010).  The Constitution in 

Article 159(2) (c) requires courts and tribunals to promote alternative forms of dispute 

resolution including reconciliation, mediation, arbitration and traditional dispute resolution 

mechanism. 

In Kenya access to justice has been and remains a matter of public concern. Contextually, 

access to justice should be considered in its broad sense to include: access to a fair and 

equitable set of laws; access to popular education about laws and legal procedure; as well as 

access to formal courts and a dispute resolution forum based on restorative justice. Access to 

justice today remains a mirage for many especially the poor, the minority and the vulnerable 

(Kameri & Akech, 2011). 

This has necessitated judicial reforms in the country over the years, with the aim of 

improving access to judicial services. However, institutional inadequacies and the want of 

appropriate policy and legislation continue to stand in the way of equal access to justice. For 



2 

 

instance the low number of judges and magistrates serving in the country is such a hindrance. 

Kenya has 445 judges and magistrates serving a population of 44 million people. This 

translates to every judicial officer serving 114,458 people which is practically daunting. It is 

interesting to note that in 2005, over 40 years after independence, the Court of Appeal had 

only 9 judges, the High Court 45 judges and there were only 221 magistrates. The 

international ratio of judges and magistrates to the population in Kenya is considerably 

imbalanced. According to a survey done by UNODC in 2005, the highest ratio of judges was 

in Czech Republic at 26.62 to 100,000 citizens, Germany had 25.34 while Belgium had 

23.09. UNODC data for Africa shows an average of 4.4 professional judges for 100,000 

citizens. The countries included in this average are Kenya, Mauritius, Cameroon, Algeria, 

Egypt, Morocco and Burkina Faso (United Nations office on Drugs and Crime, 2012). The 

Kenya ratio was given as 0.87 judges for 100,000 citizens. It is no wonder that the Judiciary 

in Kenya continues to experience pressure from members of the public who demand 

accountability and transparency on the part of the judicial officers and speedy determination 

of disputes. Therefore, there is need to increase the number of judges and magistrates to 

achieve this. 

 Extant policy and legislation have done little to support alternative dispute resolution 

strategies of non-state legal orders despite: (a) the constitutional guarantee in Article 48 of the 

Constitution of Kenya, 2010, on the right of access to justice; (b) the progressive principles of 

judicial authority set out in Article 159(2) of the Constitution and the overriding objective 

enacted under the Civil Procedure Act and the Appellate Jurisdiction Act which lays 

emphasis on substantive justice as opposed to application of technicalities in the 

administration of justice .  In addition, efforts that support accessibility to justice should be 

coupled with advocacy for alternative dispute resolution mechanisms as a means of 

increasing and diversifying access to justice, including the establishment of small claims 

courts which will help reduce the cost for accessing the courts (Government of Kenya, 

2010).  

Retrospectively, the public dissatisfaction with the Judiciary was well demonstrated by the 

refusal by a presidential candidate to challenge the results of the 2007 Presidential elections 

in court ostensibly for the reason that the courts were incompetent and corrupt. The Post-

Election Violence has for that reason been attributed to the weakness of the Judiciary, and 
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other governance institutions. The events witnessed during the crisis called for a real need for 

the evaluation and overhaul of those institutions. Above all, the inability of the system to 

resolve the electoral disputes through the courts re-emphasized the need to transform Kenya’s 

justice system and make it genuinely independent of political interference. This study aimed 

at investigating the impediments encountered within this reform agenda and its pristine goal 

of increasing accessibility to justice. 

1.2 Statement of the Problem 

Despite years of reforms in the Kenya Judiciary there still exist administrative and legal 

challenges that impede access to justice for all. From the review of the previous studies, there 

was scanty empirical research on the obstacles faced by the Kenya’s citizenry in accessing 

the courts and how this can be overcome. In particular, no empirical study has been 

conducted on impediments of access to legal justice within the context of the current reform 

agenda introduced by the Constitution of Kenya, 2010. It is this gap that this study sought to 

fill. 

1.3 Objectives of the Study 

1.3.1 Broad Objective 

The broad objective of this study was to establish factors that impede accessibility to justice 

in the Magistrates’ courts within Nairobi. 

1.3.2 Specific Objectives 

This study was guided by the following specific objectives: 

i. To examine courts’ characteristics that impede access to justice within the 

magistrates’ courts in Nairobi County 

ii. To establish public perception of judicial processes that impedes access to justice 

within the magistrates’ courts in Nairobi County 

iii. To find out how monetary cost  of litigation impedes access to justice within 

magistrates’ courts in Nairobi County 
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1.4 Research Questions  

The study was guided by the following research questions. 

i. What are the characteristics of magistrates’ courts that impede access to justice within 

Nairobi County? 

ii. How does public perception of judicial processes impede access to justice in the 

magistrates’ courts in Nairobi County? 

iii. How does monetary cost of litigation impede access to justice within Magistrates’ 

courts in Nairobi County? 

1.5 Justification of the Study 

One of the key responsibilities of any government is to ensure that its citizens and their 

property are protected. Since no society is perfect and people hurt others intentionally or 

unintentionally, and there are criminals within the society, citizens need to be assured that 

their rights can be protected through the courts when those rights have been abused or 

threatened either by fellow citizens, institutions or the Government itself.  Access to justice is 

therefore a fundamental human right in any country.   

First, this study provides information beneficial to judicial and legal reforms implementers 

and stakeholders such as students of law, judges, prosecutors, magistrates and law enforcers 

in the justice sector. This could result in increased awareness of challenges that confront the 

Judiciary and provide insights into appropriate mechanisms to solve them. Secondly, 

implementation of recommendations could benefit citizenry who would have increased 

access to justice.  Implementation of its recommendations could help to make judiciary 

predictable and enhance quick dispensation of justice. Thirdly, other beneficiaries include 

bodies such as the Commonwealth Lawyers Association, regional courts such as the East 

African Court of Justice and the COMESA Court of Justice. Finally,  since access to justice is 

a pillar in a democratic society, implementation of the recommendations could contribute to a 

judiciary that is predictable and in which cases are dispensed with quickly.  As a 

consequence, investors would have confidence that could lead to increased investments and 

higher economic growth and development. 

1.6 Scope and Limitations of the Study  
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This study was confined to an assessment of some of the factors that influence accessibility to 

justice in Kenya with an aim of understanding the underlying limitations in the magistrates’ 

courts in Nairobi County. Nairobi was selected for this study because being the capital city of 

Kenya, it has the highest concentration of magistrates’ courts and is the seat of the Judiciary 

and other institutions that were targeted in this study.  In Kenya, magistrates’ courts, being 

first instance or trial courts handle and determine most of the cases and it is therefore a 

reflection of the face of the Judiciary in the country. Virtually all criminal cases save for 

murder start in the magistrates’ courts while they also handle the bulk of civil litigation hence 

the choice to base this study on the magistrates’ courts. This study examined the 

characteristics of these courts that impede access to justice, inquired into how public 

perception impedes access to justice and found out how monetary cost of litigation prevents 

people from seeking court solutions to their grievances. This study was conducted between 

the months of June and July 2014. The parties to court cases were those who had case 

proceedings before magistrates’ court in the month of June 2014.  

As a limitation, the researcher encountered a skeptical attitude from some respondents who 

thought this study was meant to expose their failures or shortcomings. The researcher 

however, assured them that the purpose of this study was purely academic and that the 

information gathered would be handled confidentially. In addition, the respondents were not 

required to indicate their names on the questionnaire. This way they were encouraged to give 

honest answers without fear of exposure. Another encountered challenge was unavailability 

of some respondents due to their busy schedule. This was especially in respect to key 

informants like the Chief Justice, the Director of Public Prosecutions, LSK Chairman and the 

ombudsperson. To overcome this, the researcher gave enough time to book appointments 

where such challenges were encountered. The researcher was also flexible enough to fit into 

the schedule of these respondents and was able to interview all of them. In addition, this 

study encountered a limitation due to Government bureaucracies that could affect the flow of 

data collection. However, effective time planning and request of appointment through written 

requests was used to overcome this limitation. The researcher ensured that questionnaires 

were detailed enough to collect all the information that was needed. 
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Another encountered challenge was language barrier among the litigants where some could 

not understand English.  To overcome this researcher enlisted the help of a translator who 

would translate questions from English to Swahili. 
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1.7 Definitions of Terms 

Access to justice refers to the right of individuals and groups to obtain a quick, effective and 

fair legal process as administered by courts of law which will protect their rights or 

solve disputes and control the abuse of power, through a transparent and efficient 

process, in which mechanisms are available, affordable and accountable. 

Alternative Dispute Resolution (ADR) refers to a variety of informal techniques for 

resolving disputes usually through mediation or arbitration, without resorting to 

litigation in the courts  

Cost of Litigation refers to fees and other charges required by law to be paid to the courts or 

advocates, the amount of which is specified by court, rule or statute. 

Court’s characteristic refers to a prominent attribute or aspect of the magistrates’ courts that 

significantly defines its operations 

Impediments refer to conditions, characteristics, or features that exist within the magistrates’ 

courts that deny the citizen ease of access to justice: examples include physical 

constraints of the buildings, lack in some aspects such as small claim provisions and 

high monetary costs on the part of the public. 

Information Technology (IT) refers to all forms of technology used to create, store, 

exchange and use information in its various forms.  In broad terms IT also includes 

automation of operations, multimedia and telecommunication. 

Judicial Reforms refers to efforts to improve the functioning of a country’s justice system, 

both in terms of fairness and efficiency. 

Justice refers to the upholding of what is just, especially fair treatment and due reward in 

accordance with honour, standards or law. 

Legal Aid refers to the assistance provided to persons who are unable to afford legal 

representation and access to the court system. 

Pro bono refers to professional work undertaken voluntarily as a public service - without pay 

or at reduced fees. 

Public perception refers to a social phenomenon presented as the difference between an 

absolute truth based on facts about the Judiciary and a virtual truth shaped by popular 

opinion, media reports and/or reputation 
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Small Claims Court refers to a special court, which allows individual litigant to institute 

minor civil claims without due regard to rules of procedure but are expeditious, 

informal and inexpensive in the  adjudication of disputes.  

Specialized Courts refers to courts within the judicial branch of Government that generally 

address only one area of law or have specifically defined powers. 

Traditional Dispute Resolution (TDR) refers to methods by which legal conflicts and 

disputes are resolved privately in an informal (non-state) set up using traditional 

methods other than through litigation in the public courts. 
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CHAPTER TWO  

LITERATURE REVIEW AND THEORETICAL FRAMEWORK 

2.1 Introduction 

This chapter presents relevant literature review on factors that impede access to justice. The 

section on literature review has five sub-topics: the context of accessibility to justice, court 

characteristics, public perception of court processes and monetary cost of litigation on access 

to justice. The second part focuses on alternative dispute resolution as a strategy that supports 

access to justice while the third and the final part presents theoretical perspectives that 

explain the phenomena under investigation and concludes with a conceptual framework that 

shows the relationship between the independent and dependent variables.  

2.2 Context of Accessibility to Justice 

The principal means of delivering civil and criminal justice is through the formal courts of 

law. A key indicator of a reliable judicial system is accessibility of the courts by those 

seeking justice through courts. A reliable judicial system is one that promotes access to 

justice through an independent and accountable Judiciary.  The right of access to justice has 

for a long time and in many jurisdictions been regarded as one of the most important rights a 

person is entitled to enjoy in a democratic society. It also regarded as unlimited and has been 

jealously guarded by the courts (Okogbule, 2005).  

Without access to justice, it is impossible to enjoy and ensure the realization of any other 

right whether civil, political or economic (Peter, 1997). As a fundamental right and part of the 

rule of law, the right demands that judicial organs should be open to all whose rights have 

been abused or threatened, or w\ho are in search of any form of justice (Peter, 1997). The 

right entails the ability of aggrieved subjects to access such for a devoid of undue 

technicalities and high costs of litigation which tend to defeat the ends of justice. The right is 

also inseparably interlinked with the availability of meaningful and reasonable remedy and 

equal treatment. Furthermore, without access to justice communities will be excluded from 

participating in matters of national development and governance which may force the people 

to take the law into their own hands. Implementation of recommendations from this study 

would lead to better handling of conditions that can catalyze such an outcome.  

Historically, courts world-wide have played a vital and leading role in justice delivery. 

However, experience has shown that sometimes litigation is a seemingly endless exercise and 



10 

 

self-torturing ordeal. Many courts the world over are faced with the complexity of issue that 

impede on their capacity to administer justice. For instance case, backlog, lack of access to 

courts and legal information, case delay as well as corruption are some of the factors that 

impede access to justice. Tobi (1997) observes that irregularities in the Judiciary are mainly 

attributable to inept policy and legislation, which do not guarantee quality procedures and 

outcomes in pursuit of justice or recognize the complementary role of non-state legal orders 

comprised of both alternative dispute resolution (ADR) and traditional dispute resolution 

(TDR) mechanisms.  

The current and rapid socio-economic and technological changes taking place in the world 

has created a high demand for court services. The Judiciary has responded to these challenges 

by continuously introducing changes aimed at satisfying the public appetite for better 

services.  A reformed Judiciary remains crucial in fostering independent, impartial and 

expeditious access to justice and rule of law for all. Furthermore, In order to achieve 

enhanced access to justice, all the players in the justice system must be involved (Ouma and 

Ambani, 2008). This study sought to find out how magistrates courts in Nairobi have 

responded to the socio-economic and technological changes through adoption of appropriate 

measures to enhance to access to justice by making it affordable; being more open to the 

public, accountable and adopting the use of Information and Communication Technology 

(ICT). 

Anderson (2003) identified the following predominant motivators for judicial reforms; 

facilitation of economic development, protection of human rights, provision of access to 

justice for all members of society, to ensure law and order, by providing protection against 

crime , to provide security for citizens and to secure democratic accountability, good 

governance and the integrity of the political process. However, the problems facing the 

justice sector varies between and within countries, though there are some typical common 

problem complexes.  This study sought information on issues mentioned above in Nairobi 

County. Information obtained could be used to produce the above conditions in the Judiciary 

through judicial reforms. 

Anderson (2003) further observes that the Judiciary plays an important role in laying the 

foundations for sustainable economic growth, ensuring predictability in the marketplace, and 

for facilitating the formation of a civil society that is economically independent of the regime 
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in power.  It is the main adjudicator over competing interests in the political, social and 

economic spheres.   

For instance, a survey of the Peruvian judicial reform experience in 1998, by Hammergren 

(1998) identified reform trends in Peru and beyond as measures to increase judicial 

independence by depoliticizing appointment systems, securing guaranteed budgets for 

Judiciaries and increases for public ministries and other sector organizations, creating Judicial 

councils and constitutional courts or chambers and   ` generating interest in the adoption of 

modern information technologies. This study was carried out in a developing country. Like 

Peru there are ongoing reforms in the Kenyan Judiciary aimed at making access to justice a 

reality. For instance the creation of the Supreme Court, the specialized courts dealing with 

environment, land and labour relations and the adoption of modern information technologies 

are intended to improve accessibility to the court system. By investigating impediments to 

access to justice, this study gathered information on how creation of these new court 

structures and related changes have influenced access to justice in Kenya since the 

promulgation of the Constitution. 

Tobi (1997) reiterates the old adage that ‘justice delayed is justice denied, and argues that if 

the stream of justice is dried up, there will be discontent, upheaval and explosion in the 

society.  He further says that the judicial system works as a safety valve in the society. It is 

the business of governments to build credible justice systems that will provide channels for 

citizens to secure their rights through a legitimate process.  

In most countries in Sub-Saharan Africa, the right to customary practices is enshrined in a 

number of constitutions. Traditional court systems remain an important and crucial medium 

for dispute resolution in most African settings where the state law and legal practice 

institutions are socially, economically and geographically inaccessible for the great majority 

of citizens, and women in particular. Therefore, efforts to ensure access to justice and to 

protect and defend human rights must acknowledge, reconcile and integrate a country’s 

statutory and customary justice systems, as well as international human rights standards 

(Heinrich Boll Foundation, 2013). This study set out to establish the extent to which the 

Kenya’s Judicial system has integrated customary justice system. 

A particular challenge emerges when the work of interpreting and implementing customary 

law is limited to men, and where practices are strongly influenced by patriarchal norms. Not 
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only are women often prevented from actively participating in drawing cultural systems, their 

unequal position in society is also reflected in statutory law systems. Primary concerns in this 

context relate to the promotion of gender justice and women’s rights within the parameters of 

the law as well as questions linked to women’s fair and equal access to justice.  While legal 

entitlements to equality and justice for women have been achieved over the years, a persistent 

gender-bias in both the formal and informal administration of justice prevents those hard-won 

successes from becoming a reality for the majority of African women. Moreover the legal 

provisions of most countries are not enough for the attainment of gender justice (Heinrich 

Boll Foundation, 2013). This study sought to establish whether there was disparity in access 

to justice between men and women. 

This study undertook to establish the level of accessibility to justice by the general population 

that includes women  in Nairobi magistrates’ courts.  Since most African legislatures 

constantly contend with the difficulties of reconciling these two systems of law, in most 

cases, rather than being integrated, they co-exist side by side, thereby contradicting both the 

constitutionally enshrined equality of citizens and the impartial administration of and access 

to justice and legal protection.  Therefore, the Judiciary has the task of ensuring that women 

and children rights are delivered to them any time they are in the courts in search of justice. 

This study sought to establish whether magistrates courts in Nairobi encourage alternative 

ways of dispute dissolution. 

 The history of modern Kenya Judiciary, which is critical in understanding access to justice in 

Kenya can be traced to the East African Order in Council, 1897 and the Crown Regulations, 

both of which established the beginning of a legal system based on a tripartite division of 

subordinate courts. These were the Native Tribunals, Muslim Liwali at the Coast and those 

staffed by administrative officers and Magistrates for the settlers. Appeal from the former lay 

to Native Appeals Tribunal and then to the D.O and finally to the D.C.  Although this system 

lasted for only five (5) years, it formed the basis of the subsequent development of the Kenya 

Judiciary. In 1950 the Native Tribunal was abolished by the African Courts Ordinance and 

replaced with a system of African Court. In dispensing justice under the applied English and 

Indian laws where non-Africans were parties, the administration of justice was entrusted to 

expatriate judges and magistrates. Appeals from the decisions of these courts lay to the 
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Supreme Court. The courts were restricted to the main urban centers at Nairobi, Mombasa 

and Kisumu, with periodic circuits to other major centers (Government of Kenya, 2012). 

With the above, a dual but parallel system for the natives and for the settlers emerged. The 

conflict between the two systems and attempts to reconcile them throughout the colonial era 

greatly influenced the development of administration of justice in Kenya. For instance, 

administrative officers (DOs and DCs) were allowed to perform the functions of the police 

(arrest and investigation) and the supervision of the legal process. In many cases, they 

presided over cases as magistrates (Government of Kenya, 1991). 

It was not until 1962 that the whole system of African Courts was transferred from the 

Administration (The Executive) to the Judiciary.  Again it was not until 1963 when the 

independence Constitution for the first time, made provision for the Judiciary as a separate 

branch of Government.  The Constitution established the Supreme Court with unlimited 

original jurisdiction in both criminal and civil cases over all persons, regardless of whether 

they were Africans, settlers, Asians, Christians or Muslims.  The independence Constitution 

also provided for the establishment of the Court of Appeal for Kenya and the Kadhi’s court.  

It is worthwhile to note that even with these changes which were clearly intended to make the 

Judiciary truly independent, there still existed administrative officers (D.O.s and D.C.s)  

whose role in increasing access to justice was by performing magisterial duties, mainly in the 

far-flung parts of the country. Upon Kenya attaining Republic status in 1964, the Supreme 

Court was renamed the High Court.  The Court of Appeal as we know it today was first 

established in Kenya in 1950 as the Court of Appeal for East Africa and was a regional court 

with jurisdiction in appeals from the regional High Courts.  It was administered 

independently of the Judiciary.  With the collapse of the East African Community in 1977, 

Kenya set up its own Court of Appeal (Government of Kenya, 1998). This study sought to 

establish how magistrates courts are enhancing access to justice for the citizenry within the 

context of the  Constitution of Kenya, 2010. 

A major boost to access to justice during this period was the passage of three interrelated 

statutes, the Judicature Act (Cap 8), the Magistrates' Courts Act (Cap 10) and the Kadhis' 

Courts Act (Cap 11). These statutes were intended to streamline the process of administration 

of justice in Kenya. The segregated system of administration meant that only a handful of 

judges and magistrates were available in the non-African system. At independence, there 
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were only seven High Court judges, the Chief Justice and about 40 Resident Magistrates in 

the country. At the same time, there were only six African lawyers in private practice 

(Government of Kenya, 2010). 

But since that period, the justice sector in Kenya has been the subject of major reform efforts 

in recent years with the sole aim of enhancing access to justice. The different arms of the 

sector have been the subject of intense investigations and there are concrete proposals for 

reform of the legal and institutional framework undergirding the rule of law, the justice 

system, the executive, the legislature and the criminal justice system. Some of the 

institutional initiatives have resulted in positive changes in the implementation of the rule of 

law in Kenya from the time the National Alliance Rainbow Coalition (NARC) Government 

was elected in 2003 and the subsequent 2008 coalition Government. This is evident in, 

among other measures, the promulgation of the Constitution of Kenya 2010, the 

establishment of the Kenya National Commission on Human Rights and the National 

Commission on Gender and Development and the revamping of the Law Reform 

Commission (Wanjala, 2004). 

In Kenya, according to International Commission of Jurists (ICJ) (2008) the overbearing and 

bureaucratic nature of the judicial process, the high cost of access and the markedly formal 

nature of civil proceedings make the justice system incapable of delivering speedy and 

quality outcomes. However, Kenya has made significant efforts to make the Judiciary a true 

guardian of the rule of law, as evidenced by the 2010 Final Report of the Task Force on 

Judicial Reforms, the Constitution of Kenya 2010 and statutes enacted under it. These efforts 

were aimed at establishing an autonomous and accountable Judiciary.  This study examined 

the extent to which bureaucracy in the courts influence access to courts. 

2.2.1 Characteristics of Magistrates’ Courts that Impede Access of Justice 

For many ordinary people, the quest for justice is hampered by lack of physical access to 

courts. There are several considerations that show that court structure as it is currently does 

not facilitate equal access to justice for all. For instance, most of the courts are found in urban 

areas. Those in the rural areas where the majority of Kenyans reside are scattered and spread 

far and wide. Thus, many people are compelled to travel long distances to access the courts. 

Furthermore absence of Alternative and Traditional Dispute Resolution mechanisms and 



15 

 

specialized courts in the magistrates’ courts in Kenya are characteristics that hamper access 

to justice.  

The courts follow complex and unfriendly procedures; they do not provide information on 

their processes and procedures and do experience delays in determining cases. Proceedings in 

courts are taken in long hand that depicts them as mechanical, lacking a human face and 

archaic. The robes and wigs worn by judges also depict courts as old and static institutions 

while its use of the Latin language and legal jargon are themselves a barrier to court users 

who cannot understand them. As a consequence citizens do suffer alienation from the justice 

system. Many Kenyans remain unaware of their basic rights as the laws are in English 

language and there is no civic education program for them. This is a major hindrance to 

accessing justice, especially among the poor, the vulnerable and uneducated people 

(Okogbule, 2005). This study aimed at investigating whether magistrates courts in Nairobi 

are responsive to the needs of the poor, uneducated and other vulnerable groups. 

Furthermore, Kenya does not have small claims courts. All legal disputes, regardless of their 

magnitude and value, are determined through the same court system. This has led to a 

backlog of cases in courts resulting in delay in the determination of cases whose subject 

matter value is less than the court expenses. The establishment of small claims courts will 

enable the majority of the Kenyan population to easily access courts with their various 

grievances. Presently, even the magistrates’ courts, the lowest in the judicial hierarchy, are 

not accessible to the greater part of the population. Lodging claims in these courts is still too 

expensive and complicated for rural Kenyan people. Efforts made in the past to establish 

small claims courts have not borne fruits.   

The 2010 Report of the Task Force on Judicial Reforms proposes the establishment of a small 

claims court (Government of Kenya, 2010) and drafted Small Claims Court Bill 2010 

incorporating the provisions of a similar bill published in 2007 by the Law Reform 

Commission.  Both Bills never reached Parliament. Specialized courts that have so far been 

administratively established in the High Court at Nairobi are Family Division, Civil Division, 

Criminal Division, Constitutional and Judicial Review Division and Commercial and Tax 

Division. The Environment and Land as well the Industrial Courts are established under 

Article 162 of the Constitution. 
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 Another major attribute of the court that influences access to justice is capacity to adopt and 

utilize technology.  Information Technology (IT) is a striking factor that is changing the 

world today. According to Anderson (2003), IT has profoundly changed the way large parts 

of humanity interact and communicate. It has increased accuracy; it has made information 

infinitely more available, and has facilitated communication across the globe. IT is attractive 

because it implies the promise of things becoming better and easier. Administering justice is 

an activity that is made up of having information available, communicating about it, and 

producing new information. It seems IT will affect the way the Judiciary works. 

Understanding such effects, and how they can be used to improve the administration of 

justice, should be useful (Anderson, 2003). 

There is concern over the rate at which courts in Kenya are taking up ICT. Technology in 

Kenya courts has been used mostly for routine matters. There is very little evidence of 

radically new ways of doing judicial work through technology. The capacity of the existing 

Judiciary to adopt technology has further been hampered by the slow implementation of legal 

and administrative reforms coupled with inadequate allocation of resources and their poor 

management (Kameri & Akech, 2011). This study sought to determine the state of 

technology in the magistrates’ courts in Nairobi County and how technology would influence 

accessibility to justice in the county. 

The computerization of courts is very popular in reforming the Judiciary as was noted by the 

former Chief Justice of India, Justice M.N. Venkatachalaiah (1993),  who observed that with 

computerization, status of cases is available on the internet and anybody can know the latest 

position of his/her case including judgments delivered. Litigants can also get a copy of the 

judgment from the internet. He further says that the Supreme Court and almost all High 

Courts in India, have enquiry centers where the litigant and the public can know the status of 

cases online. Computerization of courts facilitates members of the public to have direct 

contact with the courts even without going to their lawyers. According to Venkatachalaiah 

(1993), technology with an integrated flexible policy of disposal of cases helps litigants to 

keep track of their cases and to retrieve relevant information. A sophisticated technology 

makes the Judiciary very efficient (Anderson, 2003). This study examined the extent to which 

the Judiciary has adopted technology as a strategy of increasing access to justice in the 

magistrates’ courts in Nairobi. 
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According to MoCB (2005) report on Ethiopia there is almost no organized expertise 

regarding judicial reform and information technology.  The report further says that 

technology and the work of judicial organizations are worlds apart. However, because of its 

capacity to disseminate legal information at low cost, information technology, and 

particularly the internet, is regarded as an important means to improve access to justice as 

access to information potentially reduces the opportunity for corruption. Anderson (2003) 

opines that all courts transactions could be computerized leading to 'e-courts'.  

Language used in the courts is a characteristic of the Court that can be a barrier to access to 

justice particularly when justice seekers use a language different from that of the courts. The 

right to a fair trial in the international conventions usually includes the right to be informed of 

the accusation in a language the accused understands. This right is recognized by the Kenya 

Constitution. The obvious remedy is usually to provide for translation of documents and 

interpretation of the spoken word. The most common form of interpretation available is 

consecutive, where every sentence or groups of sentences are translated after they have been 

spoken. A more advanced form of interpretation is simultaneous interpretation, where what is 

spoken is translated (nearly) at the same time. Presumably, this form of translation can save 

time in a hearing. Presence of a dedicated technology to facilitate simultaneous interpretation 

with microphones and earphones do go a long way in achieving this goal. Interpretation 

technology is used in all the international courts. This study sought to understand whether the 

courts under study use technology to facilitate interpretation of proceedings in the courts. 

2.2.2 Influence of Public Perception of Judicial Process on Access to Justice 

Public perception is a social phenomenon presented as the difference between an absolute 

truth based on facts and a virtual truth shaped by popular opinion, media reports and/or 

reputation. Public perception refers to the conscious understanding that people have of public 

and official issues. There may be a basic disparity between the factual truth and their virtual 

truth influenced by the public opinion and the mass media (Adache, 2012).  

Public perception can influence individuals’ propensity to seek justice. Access to justice is 

quit essential to the realization of the rule of law. Yet many Kenyans though aware or 

unaware of their basic rights, have inaccurate opinion about courts (Adache, 2012).  
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For illustration, according to a paper written by Dunbar and Sabry (2004) psychological and 

economic factors do affect the decision of an injured party to seek legal action. Issues such as 

demographics of the injured person, severity of injury, types of injury whether it be car 

accident, product-related, slip and fall, medical or others, the circuits where the injury took 

place, experience in the previous claim if any and the perception of the injured person 

regarding fault are factors that influence the propensity of the public to seek justice. On 

average, a person who blames another person or firm for his injury is four times more likely 

to claim regardless of the type of injury involved. Capacity to lay blame lies with an 

individual and where this lacks, the person may not seek justice.  

Dunbar and Sabry (2004) further found that there was a negative relation between age and 

propensity to claim; the older the injured person, the less likely it was that he or she would 

make a claim. As expected, the severity of injury as measured by actual bruises and fractures 

sustained during the accident is another key factor in explaining the claiming rate (Dunbar 

and Sabry, 2004).  

In conclusion the literature review shows that propensity to seek justice is dependent on 

several personal factors and considerations. This implies that an individual can seek justice or 

deny himself search for justice depending on whether he or she possesses such 

characteristics. Perception such as courts are for the rich or that it is corrupt restricts the poor 

from seeking justice. This study sought to examine whether these factors have a bearing on 

the parties to ongoing cases at the magistrates courts’ in Nairobi. 

2.2.3 Effect of Monetary Cost of Litigation on Access to Justice 

Article 48 of the constitution recognizes the fact that monetary limitation may impede 

accessibility to justice hence the requirement under the constitution that cost of litigation be 

reasonable.  Where litigation costs are high ordinary citizen would shy away from having 

their grievances resolved by the courts. Wanjala (2004) observes that as a result of the high 

cost of litigation many Kenyans resolve disputes and conflicts in alternative forums, 

including traditional or informal systems.  

Elaborate and complex rules of procedure in the court system suit an adversarial system, 

which encourages litigants to wage legal battles rather than seek effective redress of their 

grievances through either alternative dispute resolution or traditional dispute resolution. The 
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system becomes an unduly expensive battlefield of technicalities, which is difficult to access 

without representation by legal counsel. On the other hand, engagement of legal counsel 

invariably diminishes a party’s autonomy and escalates the cost of access.  For this reason, 

access to justice for the poor has been elusive in many respects and has become an extremely 

rare commodity for the majority of the people (Wanjala, 2004).  

Several authors, including Wanjala (2004), Ochich (2007), Mwenda, (2003) and the ICJ-

Kenya (2003) observe that court fees are high for an ordinary citizen since the majority (over 

60%) live in poverty hence legal services are unaffordable causing them to shy away from 

going to court. Furthermore, the process of litigation has become more and more time 

consuming and cumbersome while the increase in the number of cases in courts has led to 

congestion and delay of their resolution (Ochich, 2007). It is no wonder that litigation has 

been described as a gamble or luxury that only the affluent can afford (Singh, 2009).   

 In order to promote access to justice it is of paramount importance that the Government and 

civil society establish mechanisms for educating citizens on their rights and assist them in 

accessing justice through alternative means of dispute resolutions (Wanjala 2004).  

The 2010 Report of the Task Force on Judicial Reforms (Government of Kenya, 2010) 

recommended that the government should establish a national legal aid scheme to enable 

more Kenyans to access justice. The Task Force noted that the Government only provides 

minimum legal aid to those who are charged with murder or children offenders. The Civil 

Procedure Act also makes provision for pauper litigation where people who do not have 

sufficient means may apply to the court to be allowed to sue without having to pay court fees. 

The success of such application is however dependent on prove of impecuniosity.  

Most free legal aid and associated clinics are provided by non-governmental organizations to 

disadvantaged groups of people especially children, women and the poor. However, free legal 

aid from non-governmental organizations (NGOs) is restricted by the fact that they do not 

have a countrywide presence. Some NGOs and the Kenya National Commission on Human 

Rights (KNCHR) offer free legal aid clinics, but the assistance does not extend much further 

than providing legal opinions and occasional representations. A national legal aid scheme 

would not only support the efforts of these smaller organizations, but would effectively 

ensure a nation-wide knowledge of such access as an entitlement, as at present many 
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Kenyans are unaware that they have any rights to legal aid. This study also sought to 

understand the extent to which Kenyans are aware of their rights to access legal aid. 

In recent times, Kenya has experienced a sharp increase in juvenile delinquency and 

involvement in crime that has been attributed to increase in poverty in rural areas and high 

incidences of alcohol and drug abuse in urban areas. Also, cases of child sexual abuse and 

parental physical assaults have been high (Hayes & Nyaundi, 2008.).  Hayes and Nyaundi 

further state that children are often convicted for crimes without a satisfactory trial to show 

whether the child is guilty or innocent of the crime, or whether there is any defense or 

mitigating circumstance.  

Moreover, children who appear in court as complainants are likely to have their cases 

dismissed because they do not have sufficient legal knowledge of the evidence they must 

provide to prove their cases or out of fear and intimidating atmosphere in the court room. 

This may result in child abusers going unpunished and often re-offending. In their study 

Hayes and Nyaundi (n.d) concluded that Kenya’s domestic legislation is clear on legal 

assistance for children and that if there is any uncertainty, a judge should seek guidance from 

international law to which Kenya is a signatory and make judgment based on an undeniable 

right. This study focused on how monetary cost of litigation such as advocates’ fees, court 

fees, distance of courts, and other cost related factors impeded access to justice within 

Nairobi County. 

2.2.4 Previous Remedial Initiatives for Increased Access to Justice 

In the past, courts have adopted different initiatives in order to increase access to justice the 

world over. The literature review indicates increased adoption of Information and 

Communication Technology (ICT) and use of alternative dispute resolution mechanism as 

such approaches. These two approaches are discussed below. 

2.2.4.1 Increased use of ICT 

Over the centuries three major complaints have been heard and can still be heard today: court 

processes take too long, courts are difficult to access, and courts are corrupt (MoCB, 2005). 

These challenges can be mitigated by use of ICT. For instance, through videoconferencing 
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technology, the courts and the police need not take the accused persons to the courts 

unnecessarily every day (MoCB, 2005).  

For illustration, in Australia, courts do serve wide areas and the judiciary is experimenting 

with forms of videoconferencing to extend the reach of the formal court system to distant, 

partly indigenous communities. Videoconferencing is used for a range of pretrial and 

administrative purposes, as well as in hearings. Videoconferencing is a panacea to both the 

enormous distances courts have to cover, particularly in the larger states, and the consequent 

costs associated with travel for witnesses, lawyers and judicial officers (Anderson, 2003). 

Similarly in the United States of America, videoconferencing is used to give self-representing 

litigants legal counseling over distance using existing court video networks normally used for 

court hearings. The existing court video networks are used to give people access to lawyers 

who are in different towns as the litigants, allowing them to consult those lawyers in order to 

be better prepared in presenting their case. This facility allows for multi-lingual service and 

specialized forms of legal counseling. 

ICT has been used to help the Judiciary deliver highest quality of justice through promotion 

of accountability, transparency, and non-arbitrary decision making. ICT does this by giving 

judges better access to the law and to tools that can make them more effective. ICT can also 

achieve the objectives of accountability and transparency by giving the public access to the 

court’s judgments, procedures, and case information. In Kenya, the kenyalaw.org is a website 

for the National Council for Law Reporting that has made legal knowledge more public 

through law reporting. This site offers references for the Laws of Kenya. Judgments,  rulings, 

and opinions of the superior courts of record. It also carries the Government’s official Gazette 

that contains important legal notices in the country (Government of Kenya, 1994). 

IT or E-Solutions is intended to allow the Judiciary meet the objectives of the court system 

(increasing the efficiency of the Judiciary, enhancing the access to justice and enhancing the 

quality of justice), and the solutions must be easy to use, functional and practicable. Properly 

harnessed and deployed, ICT can facilitate speedier trials and enhance the efficiency and 

effectiveness of administrative processes through data management, data processing and 

secure archiving of information while guaranteeing more transparency and fairness in the 

adjudication of cases and facilitating internal and external communication. The automation of 
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courts also has the potential to enhance public confidence in the judicial process by 

minimizing the risk of misplacement or loss of court files and related records. 

2.2.4.2 Alternative Dispute Resolution 

According to Kalla and Cohen (2007) Alternative Dispute Resolution (ADR) is the resolution 

of conflicts without recourse to courts of law. Put differently it refers to all those decision-

making processes other than litigation including but not limited to negotiation, enquiry, 

mediation, conciliation, expert determination, arbitration and others. ADR arose largely 

because the litigation process was and still is, unduly expensive in the long-run and especially 

prolonged as a result of judicial technicalities embedded in that method of dispute resolution 

(Pirie, 2000). 

In most African countries, the formal (State) justice system functions alongside traditional 

and informal (non-state) justice systems. The first is tied to the legal traditions and values 

inherited from the colonial past—the English common-law system in East and parts of 

Central Africa, the Roman-Dutch system in Southern Africa, or the codified civil law systems 

in the west. “Traditional” systems are tied to the traditions and values passed down from 

generation to generation as customary law regulating life in communities. “Informal” systems 

are non-state justice systems, like alternative dispute resolution (ADR) for established by 

non-governmental organizations or faith-based groups. 

According to Kalla and Cohen (2007), ADR processes were introduced into the courts as part 

of case management procedures to reduce delays and costs in court proceedings. With 

reference to England, these were ways in which earlier societies dealt with disputes long 

before there were courts or judges, or lawyers, or even written law. This does not only 

demonstrate that there have always been mediation and arbitration, but also that there is 

evidence of assemblies where citizens met to deal with a wide range of business including 

disputes between individuals and groups (Dana, 1997). 

Concern over cost and delays in litigation procedures together with increasing globalization 

have today led to more flexible means of resolving disputes providing alternatives to court-

based litigation governed by the law and procedure of a particular state or country (Kalla & 

Cohen, 2007).  
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Long before the advent of colonial rule, different communities in Kenya observed rules and 

norms which regulated their daily lives. These spelt out acceptable societal values and 

conducts with attendant sanctions and penalties for deviance and which befitted description 

of alternate dispute resolution (ADR).  However, this changed when the colonialists came. 

They introduced a codified penal system which imported foreign norms, procedures and 

punishments. These were channeled through existing customary justice system structures 

such as village councils’ of elders.  

Effective implementation of ADR could bring a paradigm shift in the policy on resolution of 

conflicts towards enhancing access to justice and the expeditious resolution of disputes 

without undue regard to procedural technicalities (Ouma & Ambani 2008). Most of the 

disputes reaching the courts can be resolved without resort to court if members of the public 

are involved in decision-making process in the resolution of their own disputes using ADR 

and traditional conflict resolution mechanisms. 

Traditional or customary law is recognized as one of the sources of law under the 

Constitution. It is however only applicable where the parties are subject to customary law. 

Further, its application is limited to civil laws and not criminal laws, which are governed by 

the Penal Code (ICJ-Kenya, 2003). In addition, it will only be applied if it is not inconsistent 

with the Constitution or written law, or Bill of Rights or where it is not repugnant to justice 

and morality (Constitution of Kenya, 2010).  

Some disputes are sensitive and confidential in nature and disputants may prefer settlement in 

private as opposed to one in public glare of court (Mwenda, 2003).  Mwenda further states 

that, the complexity of court litigation tends to increase costs which disputants are naturally 

anxious to reduce.  On the other hand, there may be claims involving small sums, which may 

be less than the cost of litigation. All these, according to Mwenda, (2003) have led to the 

development of alternative methods of resolving disputes.  

In most of the rural parts of Kenya due to lack of access to the courts, justice is sought 

through the use of non-state justice systems such as council of elders or extended family 

members, and religious institutions. Cases which are most commonly brought to these 

institutions include matters to do with land disputes, livestock disputes, marital and domestic 

matters as well as domestic violence (Mwenda, 2003). He also notes that some crimes such as 

assault and sexual violence are sometimes referred to the elders for resolution.  
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The 2010 Report of the Task Force on Judicial Reform (Government of Kenya, 2010) 

recommended that the Government should encourage and institutionalize alternative dispute 

resolution (ADR) to ease the backlog in courts and ensure expedient resolution of disputes.  

In doing so, the proceedings under ADR must conform to international law and constitutional 

standards of due process. In the same light, the 2010 Constitution requires the National Land 

Commission (Article 67) ‘to encourage the application of Traditional Dispute Resolution 

(TDR) mechanisms in land conflicts’ thus encouraging alternative justice methods to promote 

access to justice across the country. 

2.2.4.3 Quasi-judicial system 

Outside the court system, Kenya has a quasi-judicial system for resolving disputes in a more 

flexible, specialized and affordable manner. This takes the form of administrative tribunals 

established under the relevant legislations. They are established to ensure that certain types of 

civil disputes are given specialized judicial attention, either due to their complexity, urgency, 

magnitude or other unique attributes (ICJ-Kenya (2003). Tribunals operate with less stringent 

adherence to rules of procedure and are perceived to be less expensive (Government of 

Kenya, 2010). Administrative tribunals established in Kenya include the defunct Industrial 

Court, Rent Restriction Tribunal, Public Procurement and Disposal Review Board, Water 

Appeals Board, the Seeds and Plant Varieties Tribunal, the Capital Markets Tribunal, the 

Sugar Tribunal, the Cooperatives Tribunal, the Business Premises Rent Tribunals and the 

National Environment Tribunal. 

2.3 Research Gaps 

The literature review shows that physical challenges can hamper access to courts. These 

challenges include the location and low density of the courts. Lack of provisions for the 

physically and visually challenged is an impediment to access to justice. Other impediments 

are the absence of alternative dispute resolution mechanisms and lack of specialized courts. 

The other inhibiting attributes are complexity, unfriendliness and mechanical procedures in 

courts that lead to delays in determination of cases. English is the common language used in 

courts yet not spoken by a majority of those who seek court services. Lack of sign language 

in court is another impediment.  Absence of small claims courts is another court characteristic 

that has led to delay is dispute resolution.  
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On information technology literature review shows lack of capacity to adopt and utilize 

technology in courts.  This is evidenced by low computerization in communication and 

processing of information in the courts. Evidence of high computerization is evident, through 

videoconferencing, and its use in retrieval of information and quick disposal of cases in the 

USA and Australia. The literature review shows a gap between the Kenya Judiciary and 

adoption of technology. Failure to install dedicated technology to facilitate simultaneous 

interpretation with microphones and earphones is an impediment to access to justice as 

present interpretation of court proceedings is a cause of delay in the disposal of cases. 

On perception of the public and their propensity to seek justice, the literature review shows 

that perception of the public can limit their capacity to seek justice. This is indicated by 

psychological and economic factors. Other determinants of propensity to seek justice include 

demographic factors such as age, prior experience or lack of it, measures of severity and type 

of injury, where the injury took place and the capacity to lay blame on a person or a firm. 

This study sought to understand how perception of the public can be an impediment to access 

to justice. Issues under study included individual’s perceptions that influence propensity to 

seek justice such as psychological and economic concerns, demographic aspects of litigants, 

types of injury, where the injury took place, prior experience in seeking justice and capacity 

to lay blame on another person or firm.  

The literature review further indicates that monetary cost of litigation is an impediment to the 

access of justice effectively cutting off the poor from justice. Litigants tend to wage war in 

the courts instead of seeking effective alternate redress, leading to time wastage and 

unnecessary expense.  This study examined how monetary cost of litigation can be an 

impediment to justice. Costs would be in terms of hiring a lawyer, distance to courts, court 

fees and costs of enforcing judgments. 

This study investigated the characteristics of courts that impede access to justice. These 

include physical challenges, language, location and density of the courts, and the absence of 

small claims courts. This study also looked at the level of ICT adoption that would facilitate 

legal proceedings in the court system.  This study sought to find out whether technology has 

been adopted in facilitating simultaneous interpretation of language with microphones and 

earphones and whether there is a shift towards e-courts.   

2.4 Theoretical Framework 
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This study was grounded on two theories; the modernization theory and the New Public 

Management Theory. This was on the premise that the Judiciary as a public entity is 

undergoing modernization through transformation and reform programmes. Modernization 

theory can be attributed to French philosopher Marquis de Condorcet who argued in the 17th 

century that the concept of technological advancements and economical changes can enable 

changes in moral and cultural values. One of the most recent proponents of modernization 

theory is Michael Latham in 2006. The New Public Management theory was exemplified by 

Rudolph Guiliani in 1980, as will be explained here below. 

2.4.1 Modernization Theory 

Modernization theory is a description and explanation of the processes of transformation 

from traditional or underdeveloped societies to modern societies. In the words of Michael E. 

Latham, one of the major proponents (Latham 2010 pg 1), ‘‘modernization is the process of 

change towards those types of social, economic, and political systems that have developed in 

Western Europe and North America from the seventeenth century to the nineteenth and have 

then spread to other European countries and in the nineteenth and twentieth centuries to the 

South American, Asian, and African continents’. 

A major hypothesis of modernization theory is that with modernization, societies are more 

likely to change from agricultural to industrial economies. With this change in the economy, 

politics is more likely to move from monarchy and absolutism to democracy. With the 

transition to industrialization, urbanization, and democracy, access to information is more 

likely to grow. As industrialization advances and democracy matures, citizens’ rights will be 

firmly secured in the constitutions (Trubek, 2000).  Constitutionalism is a component of 

access to justice. This way accessibility to justice is integral component of modernization 

theory. Kenya adopted a progressive constitution in 2010 which in itself is an indicator of 

maturing democracy. This study posits that in such a maturing democracy, access to justice is 

paramount so as to ensure sustainability and continuity of modernization. This study 

investigated factors that would impede access to justice hence impeding continuity of 

modernization. 

The second strongest hypothesis originating with the second generation of modernization 

theorists is that the social institutions undergoing modernization are more likely to have a 
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higher level of legitimacy, adaptability, competence and performance. Modern social 

institution such as a state, a system of education, or the justice system is more likely to 

depend on science, innovations, and evidence-based knowledge. A modern legal system is 

more likely to be dominated by professional jurists trained and educated in modern law and 

theories of jurisprudence. A social system is likely to move from a lower to a higher level of 

adaptive capacity with the development of new cultural values. More importantly, the 

modernization theorists’ claim, the societies undergoing modernization will be increasingly 

homogeneous with respect to their dominant economic, political, and social structures, 

including law and justice (Snyder, 2001). 

The progress of modernization, as viewed by most modernization theorists, is a process of 

gradual change and evolution. In the process of modernization, a society’s institutions are 

more likely to go through a process of differentiation, integration, and institutionalization 

(Sen, 1999). The differentiation process implies the emergence of a certain amount of 

autonomy for all social institutions, for example, the autonomy of the economy from politics, 

politics from the economy, and politics from religion. In Kenya this is indicated by evolution 

of court systems that has seen change from the purely traditional dispute resolution 

approaches to modern court system that is informed by international sources and standards 

such as the commonwealth law. The process of differentiation and autonomy creates, in turn, 

the need for integration and institutionalization that is the process of sustained institutional 

growth within the cultural framework of modernity. 

Applying modernization theory to this study, judicial system has undergone many phases of 

development.  Laws have been enacted, others amended or repealed, individuals appointed to 

and others removed from office to enhance efficiency in access to justice.  It is equally true 

that owing to industrialization and urbanization in Kenyans demand for access to justice is on 

the increase.  

The weakness of the modernization theory is its focus on modernization and disregard for the 

old systems. In this regard, modernization theory does not consider the traditional dispute 

resolution mechanisms which are equally important in enhancing access to justice. 
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2.4.2 New Public Management Theory 

The New Public Management (NPM) theory followed the ascendancy of neoliberal ideas of 

the early 1980s in the US and the UK and responded to fiscal and budget crises in Europe and 

Canada (Simonet, 2008). Successful foreign experiments, such as New York Mayor Rudolph 

Guiliani's ability to restore order and reduce crime in New York in the 1990’s, were 

increasingly publicized in Europe, proving to the public that government services could be 

successfully delivered for less.  

The role of the state was also being questioned in areas where the quality of public services 

was deteriorating.  In education, for instance, while high school budgets and staff were 

increased, academic outcomes worsened, and social ills (e.g., violence in school) increased. 

In agriculture, the many European Economic Community (EEC) reforms and the massive 

budget devoted to agricultural policy could not prevent the pauperization of farmers. 

Consequently, more individuals expressed a growing distrust of governmental actions, and 

just as Prime Minister Margaret Thatcher stated when she declared at the Dublin European 

Council in November 1979 that, "We are not asking the Community or anyone else for 

money. We are simply asking to have our own money back," citizens want more value for 

their money (Borins 2002).  

Private consulting firms were also increasingly being asked to re-shape public services, 

particularly in Europe, and ideas and management methods were borrowed from the private 

and applied to the public sector. Further deregulation of public services, along with other 

initiatives to improve public-service quality, led to the adoption of new management 

techniques that eventually spread to many public sectors, including the health-care sector, 

that were thought to be relatively immune to this kind of reform. 

Simonet (2008) has observed that the New Public Management is often seen as an 

organizational theory (Peters and Pierre 1998) that pays attention to implementation (Larbi, 

1998a, 1998b), or as a bundle of managerial thoughts (Ferlie et al. 1996) corresponding to a 

shift from public administration to public management. It has also been called "state 

managerialism" ( (Clarke & Newman, 1997) and "new managerialism" (Hood 1991; Ferlie et 

al. 1996). Similar to its practice in many other public arenas, the thrust of NPM includes 

using market forces to serve public purposes; demanding organizational performance; 
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fostering greater accountability and transparency from providers, looking for savings; 

providing higher-quality services; bringing resource allocation closer to the point of delivery; 

using contracting-out; and enlarging the coalition of players. 

The New Public Management that is based on public choice and managerial schools of 

thought (Hina 2009) provides relevant contextual understanding of this study, based on the 

fact that the Judiciary is today much more than ever facing a demand to perform and a greater 

accountability and transparency from the public and stakeholders. It should also be able to 

bring resource closer to the point of delivery (i.e. to the court user) as well as enlarge 

coalition of players (creating partnerships and using stakeholders- as is exemplified by Court 

Users Committees). The ultimate purpose of courts and justice system is to enhance 

accessibility to justice. Thus this study was guided by dogma of this theory, investigating 

how they have influenced the major variable of this study, namely access to justice.  

2.4.3 Synthesis of the Two Theories 

These two theories are relevant as we look at access to justice. As reforms go through 

differentiation, integration and institutionalization, the rapid change is putting a demand on 

these reforms shifting the paradigm from a public administration perspective, the Judiciary 

approaches changes from a public management perspective and incorporates sensitivity to 

public concerns, enhanced organizational performance, greater accountability and 

transparency, appropriate service delivery and wide base approach in its reforms agenda.  

Sustained expansion of accessibility to justice experienced since independence can be 

theorized around modernization theory, while the rapid change the Judiciary has undergone 

since 2003 can be explained through the New Public Management Theory. Contextually, 

modernization theory does not explain the fully does not fully explain the changes needed to 

make the judiciary fully responsive to demands for enhanced access to justice. This shortfall 

is complemented by the New Public Management Theory that emphasizes on accountability 

and transparency and greater concern for meeting the need of the its consumer who in this 

study is a citizen seeking justice. 

2.5 Conceptual Framework 

This section presents a conceptual framework developed from this study objectives, literature 

review and theoretical framework showing the relationship between the independent and 
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dependent variables (see Figure 2.1 in page 30). The independent variables in this study are: 

Characteristics of the court; monetary cost of litigation, and public perception. A dependent 

variable is what is measured in the design and what is affected during the experiment. The 

dependent variable responds to the independent variable (Evaritt & Kanyinga, 2007). The 

dependent variable in this study was access to justice. 
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Figure 2.1: Conceptual Framework 

Figure 2.1 shows the relationship of different variables as conceptualized in this study. There 

will be three variables in this study; the independent variables, intervening variables and the 

dependent variables. In the variables relationship, independent variables do affect 

accessibility to justice, which is the dependent variable. The intervening variable is the 

Government Legislation.  Characteristics of the Court, public perception and monetary costs 
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of litigation are the major drivers of accessing justice. These will be studied as independent 

variables.  

Main variables were used as a framework for assessing and prioritizing factors that impede 

access to justice in the magistrates’ courts in Nairobi County from the point of view of the 

Judiciary, law enforcers and litigants in order to lay down structures that could eliminate 

them. Any positive change in independent variables will result in increased accessibility to 

justice while any negative change in parameters of the independent variables would result in 

lowered accessibility to justice among the consumers of justice in Kenya. 
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CHAPTER THREE 

METHODOLOGY 

3.1 Introduction  

This chapter presents the design and methodology adopted in this study.  It describes study 

geographical area, the target population, the sample and sampling procedure, research 

instruments, data collection procedure and data analysis.  

3.2 Research Design 

This study employed descriptive survey research design whereby facts and characteristics 

concerning an individual, group or situation are described (Kothari, 2004).  A descriptive 

survey is concerned with the discovery of ideas and insights by allowing this study to be 

flexible enough to provide opportunity for considering different aspects of a problem under 

study (Bryman & Bell, 2003). The descriptive survey design is a valid method for researching 

specific subjects and as a precursor to quantitative studies. The design was suitable for this 

study since it helped to describe the state of affairs as they exist without manipulation of 

variables which was the aim of this study. 

 

3.3 Study Area 

This study was conducted in Nairobi, the capital and largest city of Kenya (See Figure 3.1). 

The city and its surrounding area form the Nairobi County.  Nairobi has an estimated 

population of about 3 million inhabitants. This study area was chosen due to the high 

concentration of judicial institutions as compared to other counties. It has the highest 

concentration of magistrates’ courts and is the seat of the Judiciary and other institutions that 

were targeted in this study. The magistrates courts in Nairobi County are Milimani, Kibera, 

Makadara, Children’s Courts, Traffic court and Anti-corruption court. Out of this four were 

chosen because the operations and jurisdiction  of magistrates are similar. The four were 

representative of all the six. This study covered all the above courts. 
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  Figure 3.2: A Map of Nairobi 

Source: Egerton University (2016) 
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3.4 Unit of Analysis 

The unit of analysis in this study was the magistrates’ courts in Nairobi.  However the unit of 

observation included representatives of the various justice and legal sector players that 

interact with the magistrates’ courts in Nairobi. These included court users committee, the 

advocates, professional and police prosecutors, Law Society of Kenya, ICJ, FIDA, the office 

of Ombudsman, Kenya National Commission on Human Rights and parties to criminal, civil 

and children cases over the period of study. Respondents drawn from the parties to cases 

were arrived at by dividing the annual number of cases in the year 2013 by 12 to obtain the 

monthly average. The Chief Justice, Attorney General, the Director of Public Prosecutions 

and the Inspector General of Police were targeted as the key informants. 

3.5 Population and Sampling Procedure 

This study adopted purposive, stratified and snowballing sampling techniques to identify the 

respondents. The population of this study consisted of different stakeholders that interact with 

magistrates courts within Nairobi County.  Purposive sampling is a technique that targets a 

particular group of people and does not produce a sample that is representative of a larger 

population, but it can be exactly the sample needed in some cases, for example in study of 

organization, community, or some other clearly defined and relatively limited group (Patton, 

1990). Purposive sampling was used in identifying the four courts under study within 

Nairobi, namely, Milimani, Kibera, and Makadara law courts as well as Children’s Court 

(Milimani). These four courts have been in operation for a longer time compared to others. 

They also present fair distribution through the county.  

Stratified sampling technique was used to identify the different categories of respondents 

under this study. These categories included parties to court cases, lawyers, police prosecutors, 

professional prosecutors, court users committee, and key informants. Key informants 

included the Chief Justice, Attorney General, Law Society of Kenya (LSK) Chairman, Chair 

Kituo Cha Sheria and the Chairperson, International Federation of Women Lawyers (FIDA). 

Snowball Sampling Technique (also called chain-referral technique) was used in identifying 

parties to criminal, civil and children cases. Snowballing is a non-probability sampling 

technique used by researchers to identify potential subjects in studies where respondents are 
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hard to locate. It was used where existing study respondents would contribute in recruiting 

future respondents from among their acquaintances. 

The respondents included parties to criminal, civil and children cases reported in the courts 

under study within the month of June to July in 2014. The sampling frame for parties to court 

cases was obtained from the Judiciary. Other respondents included the Court User 

Committees, lawyers, professional and police prosecutors,  the Chief Justice, Attorney 

General, Inspector General of the Police, and the Director of Public Prosecution, 

representatives of Law Society of Kenya, Kituo Cha Sheria and FIDA. 

3.5.1 Sample Size 

According to Mugenda and Mugenda (2003), a representative sample is one that is at least 

5% of the population of interest. Gay (1996) postulates that 10 to 20 percent of the population 

is sufficient for reliable findings. Ten percent (10%) of the population under each stratum 

was studied. A total of 177 samples was targeted. Table 3.1 shows how this was 

accomplished.  
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Table 3:1: Study Population and Sample 

Category Description Population Sample Percentage (%) 

Parties in civil cases  

( for a month) 

Primary 

Respondents 

665 67 37.8 

Lawyers 443 45 25.4 

Parties in criminal cases (for 

a month) 

395 40 22.5 

Police prosecutors 22 3 1.7 

Professional prosecutors 26 3 1.7 

Parties in Children’s cases 

(for a  month) 

82 8 4.5 

Courts’ Users Committee Focus Group 

Discussion  

28 5 3 

Chief Justice Key Informants 1 1 3.4 

 Attorney General 1 1 

Inspector General 1 1 

LSK Chairman 1 1 

Kituo Cha Sheria 1 1 

FIDA 1 1 

Total  1667 177 100 

Source:  Chief Registrar, Judiciary & Law Society of Kenya (2013) 

3.6 Methods of Data Collection 

Questionnaires, in depth interview and focus group discussion were used to collect data. Both 

quantitative and qualitative data were obtained from respondents.  
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3.6.1 Questionnaires 

A structured questionnaire was developed for this study. The questionnaire was used to 

collect quantitative data from the judicial staff, parties to cases and the court user committee 

members.  Due to their busy schedules, most of the respondents filled in the questionnaires at 

their own free time but the questionnaires were collected later.  

3.6.2 In-depth Interviews  

Qualitative data was obtained by conducting in-depth interviews with key informants. This 

was used to supplement the quantitative data gathered and strengthen its interpretation. An in-

depth interview guide was developed using unstructured questions to get information from 

the respondents.  The interview guide was based on the specific objectives as set out in this 

study. The key informants were purposively selected based on their personal and professional 

knowledge of judicial system and reforms. They were sourced from the institutions listed in 

Table 3.1.  

3.6.3 Focus Group Discussion 

One Focus Group Discussion was held guided by open ended questions in a study guide that 

elicited qualitative responses. Focus group discussion comprised respondents from similar 

experiences to discuss accessibility to justice in the magistrate courts. In this study fourteen 

(14) members purposively selected and representing various sectors in the Court Users 

Committee in the sample were brought together.  The group of participants was guided by a 

moderator (principal researcher) who introduced the topic for discussion and helped the 

group to participate in a lively and natural discussion amongst them. A research assistant took 

notes. The discussion strength drew from the fact that the participants had the freedom to 

agree or disagree with each other in order to provide an insight into how the group thinks 

about accessibility to justice, and about a wide range of opinion and ideas, and the 

inconsistencies and variation that exists in and among them in terms of beliefs and their 

experiences and practices. 

3.7 Data Analysis  

The data collected was, edited and classified. Both qualitative and quantitative methods were 

used in analyzing data. Quantitative data was summarized and presented using tables and 
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expressed in percentages that enabled easy interpretation and illustration with regard to this 

study variables.  Statistical Package for Social Scientist (SPSS) version 20 was used to 

analyze quantitative data. These were summarized into frequency and percentage tables. In 

some instances graphs were used in data presentation. 

 Qualitative data provided descriptive information on perceptions and opinions of key 

informants and the contributions made by participants of the focused group discussions. 

Qualitative analysis was conducted to supplement the quantitative analysis. The qualitative 

data collected was analyzed by use of content analysis guided by the specific objectives of 

this study. Qualitative data was used in strengthening interpretation of quantitative data 

through corroboration it together.  

3.8 Ethical Considerations 

The researcher obtained a research permit to carry out the research from the National 

Commission for Science, Technology and Innovation (NACOSTI). Consent was also 

obtained from all the respondents before the research was conducted. The respondents were 

given free will to participate and contribute voluntarily to this study. All respondents were 

informed of their rights and the confidentiality of the information related to their 

participation. In this research all the respondents’ information and identity was kept 

confidential and information gathered would only be used for the purposes of this study. A 

copy of findings could also be made available to any willing institution on request.  The 

researcher has also acknowledged all literature cited in this study to avoid cases of 

plagiarism.   
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CHAPTER FOUR 

RESULTS AND DISCUSSION 

4.1 Introduction 

This chapter presents analyses and interprets data, according to the objectives of this study. 

Out of the target sample of 177, 152 responded. This means total response rate from the 

respondents in the survey was 85.9% distributed as shown in table 4.1. 

Table 4:1 Response Rate 

Category Respondents 

Parties to court cases 137 

Focus Group Discussion attendees 11 

Chief Justice 1 

President, LSK 1 

DPP 1 

Ombudsman 1 

Total 152 

 

 

4.2 Background Information of the Respondents 

This study obtained demographic data of the respondents as presented in the tables below. 

4.2.1 Age and Gender 

This study examined how the gender and age characteristics affected the propensity of court 

users to seek justice in court. The findings are in the table 4.2 
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Table 4:2: Age and Gender 

Variable Response Frequency Percent 

Age 15-25 26 18.97 

26-35 49 35.77 

36-45 32 23.36 

46-55 18 12.2 

56-65 10 7.3 

above 65 2 1.4 

   

Gender Male 100 73 

Female 37 27 

    

Most litigants are of  

same age group  

Strongly Agree 1 7.1 

Agree 1 7.1 

Not Sure 1 7.1 

Disagree 5 35.7 

Strongly Disagree 6 42.9 

  * * 

* Note: Since varying parameters were used to measure different respondents, it was not 

practicable to obtain overall totals for the table 

 

Responses in Table 4.2 show that the ages between 26 and 35 years were the majority at 

(35.77%) while very few were above 65 years. This shows there were fewer litigants above 

sixty who were involved in court cases in Nairobi County. Cumulatively more youths (below 

35 years) were involved in courts with a combined percentage of 54.74%. Majority (35.7%) 

of the officers of the court strongly disagreed that most litigants were of the same age group. 

When combined with those that disagreed, 78.6% of respondents did not think that litigants 

were of the same age. This inferred there is no major nexus between age of an individual and 

the propensity to seek justice in the court. 

On gender, Table 4.2 shows majority (73%) were male parties to court cases as compared to 

female. This shows that there is gender disparity in accessing justice in the county and 

women are more disadvantaged than men. 
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4.2.2 Level of Education  

The research sought to find out the level of education of the respondents and presented the 

findings below 

Table 4:3: Level of Education 

Variable Response Frequency Percent 

Level of Education Diploma 45 32.8 

Bachelor’s Degree 27 19.7 

Post-graduate Diploma 15 10.9 

Master’s Degree 6 4.3 

Other 44 32.11 

   

Specified ‘Other’, kind  

of education 

Certificate 3 2.19 

CPA II 1 0.7 

Driver Mechanic 1 0.7 

Primary School 9 6.5 

Secondary School 30 21.81 

  * * 

* Note: Since varying parameters were used to measure different respondents, it was not 

practicable to obtain overall totals for the table 

 

On level of education, Table 4.3 shows that majority (32.11%) listed ‘other’ as their level of 

education. These as indicated in the same table were mainly individuals with secondary 

education and Diploma holders. This showed that seeking court support is not restricted by 

the level of education. This shows that most of the respondents are educated. 

4.2.3 Other Background Information 

This study examined a number of other background issues that are relevant to access to 

justice in Nairobi’s Magistrates’ Courts. The findings are as follows . 
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Table 4:4: Other Background Information 

    

Years in current position 

(For officers of the court 

only) 

1-3 years 7 50.0

4-6 years 3 21.4

7-9 years 1 7.1

10 years or more 3 21.4

 

Number of times involved 

in Court Case 

1-3 times 113 91.8 

4-6 times 4 3.3 

7-9 times 2 1.6 

10 times or more 4 3.3 

    

Individuals who seek 

justice, are those who have 

done so before 

Agree 3 21.4 

Not Sure 5 35.7 

Disagree 5 35.7 

Strongly Disagree 1 7.1 

    

Types of court cases 

Previously had 

Criminal 36 29.3 

Civil 6 4.9 

Traffic 18 14.6 

None of the above 42 34.1 

Both (e.g. Civil and 

Criminal offences) 
21 17.1 

   

Rate of access to   

justice accessibility   

(for Officers of the 

 court only) 

High 2 14.3 

Moderate 12 85.7 

  * * 

* Note: Since varying parameters were used to measure different respondents, it was not 

practicable to obtain overall totals for the table 
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On the number of times the respondents had been involved in court cases majority (91.8%) 

were between 1-3 times. This meant that many of the respondents had just had a first time 

experience as a party to court cases. 

 
As to the length of time court officers had served in the current position, majority (50%) 

showed they had served for 1-3 years. Of significance is that 21.4% had served for more than 

10 years. This was indicative of a relatively stable employment. 

 

Regarding the type of case respondents have had previously, majority (34.1%) indicated they 

never had a case. This confirmed that most of the respondents were appearing for the first 

time. Majority (35.7%) of the officers of the courts either disagreed or were equally not sure 

that individuals who seek justice are those who have done so before. This connoted that it is 

not definite that those who have sought court intervention have higher propensity to get back 

to court to seek justice again. Key Informant 3 (K3) observed that a litigant who is successful 

in a case would come back to court but those who loose never come back especially if they 

think they lost unfairly. 

From the officer of the court majority (85.7%) regarded access to justice in the courts to be 

moderate while (14.3%) regarded it as high. According to Key Informant 1 (K1) the State Of 

Judiciary Report, 2013 showed that more people are coming to the courts as a result of the 

ongoing transformation of the Judiciary. 

 

4.3 Court Characteristics 

This study sought characteristics of the court that were an impediment to access to justice. 

The captured data was analyzed and presented in the section that follows. 

4.3.1 Accessibility of the Court 

This study sought to examine how accessible Magistrates’ Courts in Nairobi were. The 

findings are in the table 4.5 that follows. 
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Table 4:5: Accessibility of the Court 

Variable Parameter Frequency Percent 

It is easy to locate magistrate's court Strongly Agree 21 15.32 

Agree 52 37.96 

Not Sure 30 21.9 

Disagree 21 15.32 

Strongly Disagree 13 9.5 

It is easy to navigate building that houses 

magistrate's court 

Strongly Agree 22 17.9 

Agree 35 28.5 

Not Sure 19 15.4 

Disagree 29 23.6 

Strongly Disagree 18 14.6 

Court buildings have provision for 

disabled access (court officers only) 

Agree 2 14.2 

Not Sure 1 7.1 

Disagree 5 35.7 

Strongly Disagree 7 50.0 

Magistrate courts make provisions for 

visually impaired 

Not Sure 2 14.3 

Disagree 5 35.7 

Strongly Disagree 6 42.9 

Average response Strongly Agree 43 14.9 

 Agree 89 30.9 

 Not Sure 52 18.1 

 Disagree 60 19.2 

 Strongly Disagree 44 15.3 

  * * 

* Note: Since varying parameters were used to measure different respondents, it was not 

practicable to obtain overall totals for the table 

 

On whether the courts were easy to locate the results showed that majority (37.96%) agreed 

that it was easy to find the magistrates courts in Nairobi. This combined with those that 

strongly agreed (15.32%) showed majority (53.28%) of the parties to court cases either 



46 

 

agreed or strongly agree that it was easy to locate and find magistrates’ courts. 
On whether it was easy to navigate the building that houses magistrates’ courts majority 

(28.5%) agreed that it was easy. Combined with those who strongly agreed (17.6%), majority 

(46.4%) either agreed or strongly agreed that it was easy to navigate building that housed the 

magistrates’ courts. This indicated that on average finding Magistrate’s courts buildings in 

Nairobi was not thought to be complicated. 

Data from officers of the court showed that majority (50%) strongly disagreed that courts had 

provision for the disabled. Combining with those who disagreed (35.7%) the data showed 

that 85.7% disagreed that the courts had provision for the disabled. This is an indication that 

this was an impediment to access to justice and there is need to ensure ramps are constructed 

for people with physical disability. Key Informant 1 (K1) observed that there is need to 

improvise provisions for people with disabilities where they are missing.  

According to officers of the courts, majority (42.9%) strongly disagreed that magistrates’ 

courts have provision for the visually impaired. This combined with those who disagreed 

(35.7%) showed that (78.6%) either disagreed or strongly disagreed that the provision for the 

visually impaired was in place. This meant lack of appropriate facilities was an impediment 

to access to justice to the visually impaired. The FGD indeed confirmed that those with 

physical disability had no facilities in the courts, to cater for their needs. Key Informant 3 

K3, however, observed that there is improvement in some areas but there is more to be 

done.  

In summary the results indicated a fair access to courts by those who agreed at 30.9% 

and 14.9% those who strongly agreed, translating to 45.8% which was slightly less 

than half.  

4.3.2 Court Personnel 

This study sought to examine how availability and accessibility to court personnel affected 

access to justice in Magistrates’ Courts in Nairobi. The findings are presented in the Table 

4.6. 
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Table 4:6: Court Personnel 

Variable Parameter Frequency Percent 

There are enough magistrates to preside 

over cases 

Strongly Agree 13 9.5 

Agree 19 13.87 

Not Sure 32 23.36 

Disagree 38 27.73 

Strongly Disagree 35 25.54 

Magistrates' court has sufficient number of 

prosecutors 

Agree 1 7.1 

Disagree 8 57.1 

Strongly Disagree 5 35.7 

Staff at magistrate's court are responsive 

and helpful 

Strongly Agree 15 12.2 

Agree 41 33.3 

Not Sure 25 20.3 

Disagree 27 22.0 

Strongly Disagree 15 12.2 

Magistrates should wear wigs and robes to 

enhance accessibility of justice 

Strongly Agree 1 7.1 

Agree 4 28.6 

Disagree 6 42.9 

Strongly Disagree 3 21.4 

Average response Strongly Agree 29 10.0 

 Agree 65 22.6 

 Not Sure 57 19.8 

 Disagree 79 27.4 

 Strongly Disagree 58 20.1 

    

Source:  Field data (2014) 

 

On the sufficiency of magistrates, this study sought to know whether the respondents were 

satisfied with the number of magistrates in the Nairobi Magistrates’ courts. Majority 

(27.73%) disagreed or strongly disagreed (25.54%). When combined (53.27%) either 

disagreed or strongly disagreed that there were enough magistrates. This showed that the 

number of magistrates serving magistrates courts in Nairobi was thought to be insufficient. 

Responses from FGD showed that the Transfer Policy in the Judiciary was an impediment to 

access to justice as it contributed to delay and backlog. It was observed that a magistrate 

ought to finalize all partly heard cases before transfer to another station to avoid delays 
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caused by having to facilitate the magistrate’s return after the transfer. This was further 

confirmed by Key Informant 4 (K4) who observed that there had been complaints that 

judicial officers take inordinately long to deliver rulings and judgments following a transfer. 

In some isolated instances, the rulings and judgments have remained pending for years. 

Whether this is caused by a magistrate moving to another court station before rendering 

judgments or through promotion, the effect is the same to the affected litigants; for as long as 

the said rulings and judgments remain pending there will be a feeling of denial of justice. 

 

In addition, the data showed children’s court suffer delay since the same magistrates also hear 

criminal and civil cases. Key Informant 3 (K3) was not satisfied with the number of 

magistrates both in criminal and civil cases and suggested the number of magistrates in 

Nairobi need to be doubled.  Shortage of magistrates was manifested in delays in rendering 

court decisions. Key Informant 3 (K3) further observed there is no evidence of change in the 

rate of disposal of cases between pre and post promulgation of Constitution noting that 

immediately after promulgation of the constitution cases were settled much faster than they 

are currently, 1½ years after promulgation of a new constitution.  

 

On whether the magistrates’ courts have sufficient number of prosecutors, majority (57.1%) 

of court officers disagreed. This combined with those who strongly disagreed (35.7%) 

showed that overwhelming number (92.8%) of the respondents either disagreed or strongly 

disagreed that the number of prosecutors were enough. This indicated that the number of 

prosecutors is an issue of concern in facilitating access to justice and that more should be 

hired. 

 

This study sought to know whether the magistrates’ courts’ staff were responsive and helpful. 

Data in table 4.5 showed that majority (33%) agreed that the staff were responsive and 

helpful. This when combined with those that strongly agreed (12.5%) showed that (45.5%) 

either agreed or strongly agreed; that is less than half of the respondents thought the staffs 

were responsive and helpful. This implies that the staff needs to improve in their attitudes 

towards parties to court cases and be ready to offer assistance so as to improve the perception 

of the litigants towards them and in the process lessen confusion and ease frustration. Key 

Informant 4 (K4) observed that complaints have been raised by both litigants and advocates 

alike of magistrates who exhibited high temperament.  
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According to the Code of Conduct for Judicial Officers, getting angry in court and raising of 

one’s voice towards a party or advocate is not acceptable and portrays the court negatively 

and in turn discourage parties from seeking judicial services. In addition, Key Informant 2 

(K2) observed that there were operational inefficiencies at the magistrates’ courts owing to 

lack of necessary resources and capacities. For example, in some courts in Nairobi there are 

instances of overly bureaucratic attitudes and behavior from the judicial officers and some 

prosecutors which have the tendency of impeding access to justice. 

 
On whether the number of magistrates is enough FGD data showed that though magistrates 

did not express work load crisis, data showed the delay was caused by the nature of particular 

cases. For example robbery with violence cases took longer to determine than assault cases.  

Data from FGD showed that though there are no new courts within Nairobi there are 

proposed new courts to be put in the county so as to serve the large population that travel 

long distances to reach the nearest courts. Cases from both Rongai and Kangemi are 

registered in Kibera Law Courts which is far away, while cases from Embakasi are filed at 

Makadara Law Courts. Data identified areas marked up for new courts as Rongai, Kasarani, 

Embakasi, Ngong and Kangemi. Key Informant 4 (K4) observed that distance to courts and 

the challenge of infrastructure remained a challenge to the public in accessing justice. On the 

issue of distance Key Informant 4 (K4) observed there have been requests in writing for the 

Judiciary to consider setting up more courts to obviate the suffering of travelling long 

distances to the nearest court. This is compounded when the cases fail to proceed for one 

reason or the other. The public cannot afford the frequent journeys to court stations that are 

far away. 

 

This study captured data on whether costumes (robes and wigs) worn by judicial officers 

have any bearing on access to justice. Data from officers of the court showed majority 

(42.9%) disagreed that magistrates should wear wigs and robes to enhance accessibility to 

justice in the magistrates’ courts. This combined with those who strongly disagreed (21.4%) 

showed that (64.3%) of the respondents either disagreed or strongly disagreed with the 

proposal that magistrates should wear wigs and robes. This by interpretation showed that 

there is no nexus between wigs and robes and impediment to accessing justice. Data from 

FGD showed that in addition to the attire enhancing respect from the public it distinguishes 
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the judges from other court officers and users. On average on responses under personnel 

showed that issues touching on court personnel impeded access to justice to 47.5% based on 

the number of those who disagreed  (27.4%) on average and those who strongly disagreed 

(20.1%) on average. The results implied that personnel present strong factors that contribute 

to the extent to which justice is either accessed or perceived to be accessed by the consumers 

of justice. 

4.3.3 Case Proceedings 

This study sought to examine the contribution of court procedures and case proceedings in 

access to justice at Magistrates’ Courts in Nairobi County. The findings are in the section 

below. 
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Table 4:7: Courts’ Cases Proceedings 

Variable Parameter Frequency Percent 

Cases tend to get delayed by 

adjournments 

Strongly Agree 59 48.0 

Agree 27 22.0 

Not Sure 16 13.0 

Disagree 10 8.1 

Strongly Disagree 11 8.9 

It is easy to get help in processing case 

documents from court staff 

Strongly Agree 11 8.9 

Agree 29 23.6 

Not Sure 25 20.3 

Disagree 34 27.6 

Strongly Disagree 24 19.5 

Legal procedures are complex  Strongly Agree 3 21.4 

Agree 7 50.0 

Not Sure 1 7.1 

Disagree 2 14.3 

Strongly Disagree 1 7.1 

It is straight forward for ordinary 

person to get service at law court 

(officers of the court only) 

Strongly Agree 1 7.1 

Agree 1 7.1 

Not Sure 2 14.3 

Disagree 7 50.0 

Strongly Disagree 3 21.4 

Adversarial system of litigation 

decides disputes fairly 

Strongly Agree 2 14.3 

Agree 1 7.1 

Not Sure 5 35.7 

Disagree 5 35.7 

Strongly Disagree 1 7.1 

Court proceedings are easy to follow 

and understood by litigants 

Strongly Agree 1 7.1 

Agree 3 21.4 

Not Sure 2 14.3 

Disagree 5 35.7 

Strongly Disagree 3 21.4 

Average responses Strongly Agree 67 23.0 

 Agree 68 23.3 

 Not Sure 50 17.1 

 Disagree 63 21.6 

 Strongly Disagree 43 14.8 
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This study sought data on whether cases tend to get delayed by adjournments. Majority 

(48%) strongly agreed. When combined with those who agreed (27%), data showed (75%) of 

respondents felt that the main cause of case delays was adjournments confirming that there 

was delay in delivery of justice in the magistrates’ courts due to adjournments. The results 

were plotted in a graph for illustration and presented in figure 4.3 below. This findings agreed 

with those from a report by OECD (2013) that shows that in several Organization of 

Economic Cooperation and Development (OECD) countries lengthy civil proceedings can be 

a drag on economic activity with an average length of around 240 days in first instance, but in 

some countries a trial may require almost twice as many days to be resolved. Final 

disposition of cases may involve a long process of appeal before the higher courts, which in 

some cases can last more than 7 years. This means that delay and adjournment is an 

impediment to access to justice even in developed countries. 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

Figure 4.3: Cases Get Delays through Adjournments 

This study sought to know whether it was easy to get help in processing case documents from 

magistrate courts’ staff. Data in table 4.7 showed that majority (27.6%) disagreed that it was 
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easy to get help in processing case documents. This when combined with those who strongly 

disagreed (19.5%) showed that (47.1%) either disagreed or strongly disagreed that they got 

help from the court staff when processing the documents. 

 

This study further sought to know whether legal processes are complex. Majority (50%) of 

the court officers agreed that legal procedures were complex and impeded access to justice. 

This combined with those who strongly agreed (21.4%) showed (71.4%) either agreed or 

strongly agreed that complexity of legal procedures was an impediment to access to justice. It 

was indicative of a need to look at alternate ways of delivering justice that is less complex.  

This was confirmed by Key Informant 2 (K2) who observed that long delays in dispensing of 

court cases, was an impediment to access to justice. Key Informant 2 (K2) further observed 

that unlawful searches, seizures, detention and imprisonment; and weak enforcement of laws 

and implementation of orders and decrees constituted other forms of impediments.  

 

Data from the officers of the court showed that majority (50%) disagreed that it is straight 

forward for ordinary person to get service in court. This when combined with those who 

strongly disagreed (21.4%) showed (71.4%) disagreed or strongly disagreed that it was 

straight forward for ordinary persons to get service in the magistrates’ courts in Nairobi. This 

meant it was hard for an ordinary person to access justice. Key Informant 4 (K4) observed 

that internal bureaucracy in the courts was an impediment to access justice. Key Informant 4 

(K4) further observed that many users complain of numerous adjournments.  

 

 Data on whether the adversarial system of litigation in which the winner takes it all was a 

fair way of deciding disputes showed that majority (35.7%) were either not sure or they 

disagreed. Adding to those who strongly agreed (14.3%) showed that (42.8%) either 

disagreed or strongly disagreed that this was the best way of deciding disputes. This indicated 

that the adversarial nature of the system of litigation is an impediment to access to justice.  It 

implied there is a need for the system to incorporate other possible alternatives of settling 

disputes. 

 

Responses from officers of the courts showed that majority (35.7%) disagreed that court 

proceedings were easy to follow and understood by litigants. When combined with those who 

strongly disagreed (19.6%), a majority of (57.1%) showed they either disagreed or strongly 
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disagreed that court proceedings were easily followed by litigants. This by interpretation 

showed that court proceedings and procedures are impediments to access to justice in the 

magistrates courts in Nairobi. In addition it was indicative of low understanding of legal 

procedure and processes. Increased understanding could be achieved through public 

education and awareness 

 

Average of responses on indicators measuring the influence of court proceedings gave a 

value of (23.3%) of respondents agreeing, and (23%) strongly agreeing, meaning (46.3%) 

hold the view that court proceedings impeded access to justice in Magistrates’ Courts in 

Nairobi County. 

4.3.4 Adoption of Technology 

This study sought to find out the contribution of technology in access to justice in the 

Magistrates’ Courts in Nairobi, and presented the findings in the table below 

Table 4:8: Adoption of Technology 

Variable Parameter Frequency Percent 

 Have seen ICT technology used in 

handling aspects of cases 

Strongly Agree 10 8.1 

Agree 25 20.3 

Not Sure 40 32.5 

Disagree 21 17.1 

Strongly Disagree 27 22.0 

Magistrates courts have embraced new 

technology to solve challenges in 

dispensing justice 

Strongly Agree 1 7.1 

Agree 4 28.6 

Not Sure 2 14.3 

Disagree 5 35.7 

Strongly Disagree 2 14.3 

Average Responses Strongly Agree 11 8.0 

Agree 29 21.2 

Not Sure 42 30.7 

Disagree 26 18.9 

Strongly Disagree 29 21.2 

Source: Field Data (2014) 

This study sought to know whether respondents witnessed use of Information and 
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Communication Technology in the courts such as computerization of data storage and 

retrieval. Reponses indicated that majority (40%) were not sure. Those who either disagreed 

or strongly disagreed were (48%). This connoted that the use of ICT was still low according 

to parties to court cases. Responses from the officers of the court showed majority (35.7%) 

disagreed that magistrates’ courts have embraced new technology to solve challenges that 

confront them in the process of dispensing justice. This, when combined with those who 

strongly disagreed, showed that (50%) of the respondents either disagreed or strongly 

disagreed. This means the uptake of technology was low and was an impediment to access to 

justice within magistrates’ courts in Nairobi. This calls for the need to improve or introduce 

ICT services that should enhance efficient administration of justice. This was confirmed by 

Key Informant 3 (K3) who observed that the use of ICT in magistrates’ courts wad low or 

even non-existence. 

 

Key Informant 1 (K1) emphasized that technology was an enabler to delivery of justice but 

adoption of ICT by the Judiciary through the relevant department had been a let-down despite 

huge allocation of resources to the function. Key Informant 1 (K1) further observed that 

verbatim recording has been introduced in Supreme Court and saw no reason why this cannot 

be the case in all courts. Hansard recording could be introduced as one of the major 

transformation vehicles in the delivery of justice. Digitization and electronic recording of 

proceedings has been introduced in Eldoret court at a pilot level. Key Informant 1 (K1) 

concluded that both Ethiopia and Rwanda could act as benchmarks. 

Data on ICT from FGD showed that a project to digitize magistrates’ courts at Milimani 

comprising installation of television sets, recorders capable of recording and playing back 

both video and audio formats of the proceedings during a court session, microphones and 

speakers that could amplify sound in the court room collapsed at the implementation stage. 

FGD members’ contributions showed that the project suffered technical failure due to lack of 

training of staff. Recording would ease the time taken for magistrates to write as well as 

listen at the same time. Electronic recording is advised as proceedings taken manually by 

long hand can be tampered with either intentionally or accidentally. Members of the FGD 

agreed that capacity building should be mounted once the installations are complete so as to 

train the officers. FGD members suggested that computerizing the files will help track and 

trace all files. They also agreed that the ICT Directorate has not shown leadership in this 

regard. The Directorate ought to introduce a case tracking system, and a monitoring and 
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accountability system within the court. 

The average of the responses regarding the indicators touching on adoption of technology 

showed that 30.7% of the respondents were not sure of the contribution of technology 

adoption on access to justice in the Magistrates’ Courts in Nairobi County. There is need to 

increase adoption and use of technology. Similar findings were reported by OECD (2013) 

that showed that there is wide scope for further informatisation of court activities in OECD 

countries. The majority of courts in OECD countries have electronic forms, websites and 

electronic registers, but many countries either have not yet implemented online facilities and 

the possibility for lawyers to follow up cases online, or have done so only in a minority of 

courts. The report shows that investments in court computerisation are related with higher 

productivity of judges (measured as cases solved per judge), especially in countries where 

computer literacy is widespread facilitating the take-up of ICT-based opportunities 

 4.3.5 Specialization of the Courts 

This study sought to find out the contribution of specialization at the Magistrates’ Court level 

to access to justice in Nairobi. The findings are in the table 4.9 below  

Table 4:9: Specialization of Courts 

Variable Parameter Frequency Percent 

Litigants with small claims get timely 

resolution of disputes (officers of the court 

only) 

Agree 2 14.3 

Not Sure 5 35.7 

Disagree 3 21.4 

Strongly Disagree 4 28.6 

Magistrates courts in Nairobi are 

specialized to deal with my issues 

Strongly Agree 16 13.0 

Agree 40 32.5 

Not Sure 40 32.5 

Disagree 16 13.0 

Strongly Disagree 11 8.9 

There are specialized divisions in the 

magistrates courts (from officials of the 

courts only) 

Strongly Agree 1 7.1 

Agree 3 21.4 

Not Sure 5 35.7 

Disagree 3 21.4 

Strongly Disagree 2 14.3 

Average responses Strongly Agree 17 11.2 

Agree 45 29.8 

Not Sure 50 33.1 

Disagree 22 14.6 

Strongly Disagree 17 11.3 
Source: Field Data (2014) 
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Results from officers of the court showed that majority (35.7%) were not sure whether 

litigants with small claims got timely resolution of their disputes. However those who either 

disagreed (21.4%) or strongly disagreed (28.6%) were majority (50%). These showed there 

were no specialized courts. This showed that small claims avenues were unknown or non-

existent, pointing to the need to establish small claims courts to enhance access to justice. 

This was confirmed by views of Key Informant 1 (K1) who indicated that a plan is underway 

for the establishment of small claims courts. Key Informant 3 (K3) opined that limit of 

jurisdiction in the magistrates’ courts in civil cases which is currently Kshs.7 million ought to 

be raised to Kshs.10 million for enhanced access to the magistrates’ courts. 

 

Responses from FGD on the need for specialized courts, data showed there is need for an 

anti-terrorism court within the magistrates’ court. There was a proposal that traffic courts 

should be increased from the current two at Milimani so as to handle traffic matters much 

faster. Furthermore, data from FGD showed there is need for Courts of Petty Sessions to deal 

with petty criminal offences expeditiously. 

This study sought to know how the respondents regarded specialization of magistrates’ courts 

in dealing with cases. Majority either agreed (32.5%) that the courts were specialized or were 

not sure (32.5%). 13.0% strongly agreed meaning (45.5%) of the respondents either agreed or 

strongly agreed that magistrates courts in Nairobi were specialized enough to deal with their 

specific issues. Report from OECD (2013) shows that factors associated with shorter trial 

length include, the existence of specialised commercial courts and systems of court 

governance in which the chief judge has broader managerial responsibilities (e.g. covering 

supervision of non-judge staff and administration of the budget). This strengthens the 

argument that existence of specialized courts could increase access to justice. 

Data from FGD showed that a 24 hours court to be set up at the airport terminals would ease 

access to justice in a timely manner, especially to those travelling out of the country. It was 

observed in the discussions that complainants who are foreigners usually failed to attend 

trials after leaving the country due to prohibitive cost of traveling back and the value of what 

they are claiming from the accused. Further, Key Informant 3 (K3) observed that it would 

help to have a 24 hour court where determination is likely to be done during the weekend or 

holiday, or at night, or where one need not wait for courts to open. Key Informant 3 (K3) 

opined that the Judiciary may consider an on-call magistrate to attend urgent issues.  
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A statistical average on matters touching specialization of the courts showed 29.8% of the 

respondents agreed while 11.2% strongly agreed that lack of specialization was an 

impediment to access to justice. The findings collaborated well with recommendations from a 

Report of the Task Force on Judicial Reforms that proposed the establishment of a small 

claims court (Government of Kenya, 2010). 

 

4.3.6 Court Language and Access to Justice in Courts 

This study sought to establish the effect of court language on access to justice in magistrates 

Courts in Nairobi. The findings are in the table 4.10 below. 

 
Table 4:10: Court Language 

Variable Parameter Frequenc

y 

Percent 

Court jargon is easily understood Strongly Agree 1 7.1 

Agree 1 7.1 

Not Sure 1 7.1 

Disagree 6 42.9 

Strongly Disagree 5 35.7 

Magistrates court has sign language 

facility 

Strongly Agree 1 7.1 

Agree 4 28.6 

Disagree 4 28.6 

Strongly Disagree 5 35.7 

Magistrates courts have provided 

translation services for litigants who 

do not understand official languages 

Strongly Agree 6 42.9 

Agree 6 42.9 

Not Sure 1 7.1 

Disagree 1 7.1 

Average Responses Strongly Agree 8 19.0 

Agree 11 26.2 

Not Sure 2 4.8 

Disagree 11 26.2 

Strongly Disagree 10 23.8 

Source: Field Data (2014) 
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 Responses from officers of the court indicated that majority (42.9%) disagreed that court 

jargon is easily understood. This when combined with those who strongly disagreed (35.7%) 

showed that (78.6%) of respondents either disagreed or strongly disagreed that court jargon 

was easily understood. This showed that language used in the courts was an impediment to 

access to justice in the magistrates’ courts in Nairobi. On translation of the official language 

to litigants who did not understand court language during proceedings, data from the officers 

of the court showed that majority (42.9%) either agreed or strongly agreed (42.9%) that 

magistrates’ courts provided translation services. This shows (83.8%) of respondents agreed 

this service was provided, an indication that the right step has been taken by the Judiciary to 

increase access to justice within magistrates’ courts in Nairobi by providing translation and 

interpretation services. The FGD data showed there were inadequate interpreters to serve all 

the courts though foreigners get interpreters from the embassies of their respective countries 

or they had them outsourced. The FGD heard that sometimes the interpretation was not 

accurate. This was cited as an impediment to justice. Members proposed that the Judiciary 

should train interpreters, who should be employees of the court. These findings agree with 

observations by Diaz (2015) that show that in the USA a quarter of states don't use certified 

interpreters in courtrooms, often leaving people with limited language ability relying on 

friends, family member, or uncertified interpreters . 

On sign language facility, the results showed majority (35.7%) strongly disagreed that 

magistrates courts had them. This when combined with those who disagreed (28.6%) showed 

a total of (64.3%) of respondents either disagreed or strongly disagreed that magistrates’ 

courts had a sign language facility, implying this variable is an impediment to justice. There 

is therefore a need to establish such facilities to enhance access to justice. 

 

Additional court characteristic that impeded access to justice was identified as limited rights 

of litigants. Key Informant 2 (K2) observed that a fair hearing is one of the unlimited rights 

under the Constitution but some of the safeguards are not guaranteed at the magistrates’ 

courts. For example the rights to representation in cases carrying the death penalty especially 

in robbery with violence cases where the suspects are unrepresented by advocates are 

common. Key Informant 2 (K2) further observed that the rights of children, witnesses and 

victims in these courts are not guaranteed. Key Informant 4 (K4) opined that a lot needs to be 

done by all stakeholders in order to realize the constitutional ideal of access to justice for all.  

The statistical average of the responses to issues touching on Court characteristics, showed 
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that 26.2% of the respondents disagrees, and another 23.2% strongly disagreed, on the 

contribution of court characteristics in improving access to justice in Magistrates’ courts in 

Nairobi County. This gave a total of 49.4% indicative that court characteristics were 

important factors in influencing access to justice. 

 

4.4 Public Perception of the Magistrates’ Court 

Second objective of this study was to establish how public perception of judicial processes 

impedes access to justice in the magistrates’ courts in Nairobi County. The responses were 

captured in the section below. 

4.4.1 Preferred Dispute Resolution Mechanism 

This study sought to find out whether magistrates’ courts were the preferred dispute 

resolution forum as compared to Alternate Dispute Resolution mechanisms, and presented the 

findings in the table 4.11 below. 

Table 4:11: Preference for Magistrates’ Courts 

Variable Parameter Frequency Percent 

Prefer to  resolve disputes 

in court 

Strongly Agree 21 17.1 

Agree 46 37.4 

Not Sure 19 15.4 

Disagree 18 14.6 

Strongly Disagree 19 15.4 

Prefer to avoid court to 

resolve disputes 

Strongly Agree 44 35.8 

Agree 38 30.9 

Not Sure 13 10.6 

Disagree 16 13.0 

Strongly Disagree 12 9.8 

Average Responses Strongly Agree 65 26.4 

Agree 84 34.1 

Not Sure 32 13.0 

Disagree 34 13.8 

Strongly Disagree 31 12.6 

Source: Field Data (2014) 

On whether the parties would prefer to resolve the disputes in court, this study revealed 

majority (37.4%) agreed they would prefer to resolve disputes in court. Combining this with 
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those who strongly agreed (17.1%) showed that (54.5%) of respondents would prefer to 

resolve the disputes in court. This meant that more than half of the respondents had 

confidence with the courts for dispute resolution. This was confirmed by Key Informant 3 

(K3) who observed that though one cannot say courts have satisfactorily opened up, there is 

significant improvement in getting the people to approach the courts. Key Informant 3 (K3) 

observed this was boosted by public relations done few years ago through judicial matches 

and open days. 

 

This study sought to know whether respondents would avoid court cases while seeking a 

forum for resolving their disputes. The data showed that majority (35.8%) strongly agreed.  

When combined with those who agreed (30.9%), it showed (66.7%) would avoid going to 

court for dispute resolution. This indicated that to them court cases were last resort. It also 

implied that Alternate Dispute Resolution would most likely have an acceptance among the 

respondents. This was confirmed by qualitative data from the FGD which showed that people 

prefer to take their disputes to village elders, religious leaders and chiefs instead of the court, 

which they view as slow.  The results were plotted in a graph for illustration and presented in 

Figure 4.4 below. 
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Figure 4.4: Respondents Preference to Avoid Court Cases to Resolve Disputes 
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4.4.2 Knowledge of Court Processes and Fees 

This study sought to find out how well know the court processes and fees at the Magistrate’s 

Courts in Nairobi were known. The findings are in the following table 4.12. 

Table 4:12: Knowledge of Court Processes and Fees 

Variable Parameter Frequency Percent 

Most Kenyans who come to 

court  are aware of their 

rights 

Strongly Agree 1 7.1 

Agree 5 35.7 

Disagree 6 42.9 

Strongly Disagree 2 14.3 

Litigants are aware of 

various fees and charges 

required to use Magistrates’ 

Court in Nairobi 

Strongly Agree 14 11.4 

Agree 21 17.1 

Not Sure 51 41.5 

Disagree 19 15.4 

Strongly Disagree 18 14.6 

Fees levied by court and 

advocates are prohibitive to 

Kenyan citizen 

Strongly Agree 5 35.7 

Agree 3 21.4 

Not Sure 1 7.1 

Disagree 3 21.4 

Strongly Disagree 2 14.3 

Average Responses Strongly Agree 20 13.2 

Agree 29 19.2 

Not Sure 52 34.4 

Disagree 28 18.5 

Strongly Disagree 22 14.6 

Source: Field data (2014) 

 

On whether litigants were aware of the various fees and charges required to use magistrates’ 

courts in Nairobi, data obtained showed that majority (41.5%) of the respondents were not 

sure of the charges. In addition, while (30%) either disagreed or strongly disagreed (28.5%) 

agreed or strongly agreed that they were aware of the various fees and charges required to use 

magistrates’ courts. Responses from officers of the court indicated that majority (35.7%) 
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strongly agreed that fees levied by court and advocates were prohibitive to ordinary Kenyan 

citizen. This when combined with those that agreed (21.4%) showed that (57.1%) of 

respondents did either agree or strongly agree that fees levied were prohibitive. This further 

meant that fees levied were an impediment to access to justice in the magistrates courts in 

Nairobi. Key informant 4 (K4) observed that in enforcement of the Bill of Rights, the Chief 

Justice is obligated under Article 22 of the Constitution, to make rules that minimize strict 

procedures and if necessary entertain proceedings on the basis of informal documentation, 

waive fees charged for commencing proceedings and ensure that the court is not 

unreasonably restricted by procedural technicalities. 

Officers of the court showed that majority (35.7%) disagreed that most Kenyans who came to 

court are aware of their rights. This when combined with those who strongly disagreed 

(21.4%) showed that (57.1%) either disagreed or strongly disagreed demonstrating that lack 

of knowledge on individual rights was an impediment to justice. There is a need for public 

awareness and sensitization of the individual rights and freedoms. This was confirmed by the 

Key informant 2(K2) who observed that there existed severe limitations in existing remedies 

provided for by law. Key informant 2 (K2) further observed that the legal systems have failed 

to provide remedies that are preventive, timely, non-discriminatory, adequate, just and 

deterrent. Ignorance by Kenyans of their rights was cited in the FGD as an impediment access 

to justice. This was confirmed by Key informant 3 (K3) who observed that ignorance 

impeded access by about (50%) level.  

Key informant 2 (K2) further observed that there was lack of information about existing laws, 

what prevails in practice, and limited popular knowledge of rights. Key informant (K2) 

further observed there was limited public participation in reform programmes.Key informant 

2 (K2) observed that the public tends to avoid the legal system due to economic reasons, fear, 

or a sense of futility of purpose. Furthermore Key informant (K2) observed that: lack of legal 

knowledge on prevailing laws and regulations as well as complex adjudication procedures 

constitute impediments to access to justice for many. 

In summary responses showed that on average (34.4%) of the respondents were not sure 

about the impact of knowledge of court procedures on access to justice in Magistrates’ Courts 

in Nairobi County  while (32.4%) either Strongly Agree (13.2%) or agree (19.2%). This 

implied that knowledge of court procedures was an important aspect in determining 

impediment of access to justice. 
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4.4.3 Quality of Court Rulings 

This study sought to examine how respondents regarded the quality of rulings made by 

Nairobi Magistrates’ Courts. The findings were presented in table 4.13. 

Table 4:13: Quality of Rulings 

Variable Parameter Frequency Percent 

Judgments made by 

Magistrates’ Court are fair 

and impartial 

Strongly Agree 16 13.0 

Agree 27 22.0 

Not Sure 44 35.8 

Disagree 19 15.4 

Strongly Disagree 17 13.8 

'Punishment always fits the 

crime' applies to way  

magistrates’ court  

impose punishments 

Strongly Agree 1 7.1 

Agree 6 42.9 

Disagree 3 21.4 

Strongly Disagree 4 28.6 

Resolutions made by 

magistrates courts respected 

and obeyed 

Strongly Agree 1 7.1 

Agree 7 50.0 

Disagree 2 14.3 

Strongly Disagree 4 28.6 

   

Nairobi orders issued by 

Magistrates’ Courts are fair 

and impartial  

Strongly Agree 14 10.21 

Agree 48 35.03 

Not Sure 34 24.81 

Disagree 25 18.25 

Strongly Disagree 20 14.6 

   

Magistrates’ Courts in 

Nairobi capable of 

enforcing orders with 

relative ease 

Strongly Agree 19 13.87 

Agree 51 37.23 

Not Sure 45 32.84 

Disagree 20 14.6 

Strongly Disagree 16 11.68 

Average responses Strongly Agree 51 10.7 

Agree 139 29.1 

Not Sure 123 25.8 

Disagree 103 21.6 

Strongly Disagree 61 12.8 

Source: Field data (2014) 

This study sought to know whether the respondents perceived judgments made by the 
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magistrates to be fair and impartial. The data captured showed that majority (35.8%) were not 

sure whether the judgments were fair and impartial. Furthermore those who either disagreed 

(15.4%), or strongly disagreed (13.8%) totaling (29.2%) while those who either strongly 

agreed (13.0%) or agreed (22%) totaling (35%). This indicated that a considerable part of the 

respondents had doubts with the quality of judgments of the magistrates’ courts.  The results 

were plotted in a pie chart for illustration and presented in figure 4.5 below. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
Figure 4.5:  Judgments Made by Magistrates' Court Are Fair and Impartial 

Data from officers of the court showed majority (42.9%) agreed with the statement that ‘the 

punishment always fit the crime’ with regard to the way magistrates courts imposed 

punishments.  When combined with those that strongly agreed (7.1%) it showed a majority 

(50%) agreed with the statement. This meant that the public thought there was proportionality 

between the crime and its punishment. 

Data from the officers of the court showed that majority (50%) agreed that decisions made by 

magistrates’ courts were respected and obeyed. Combining this with those who strongly 

agreed (7.1%) showed that (57.1%) of the respondents either agreed or strongly agreed that 
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magistrates’ courts decisions were respected and obeyed. The extent to which court rulings 

are respected and obeyed is indicative of public confidence in the courts. 

 

This study sought data on whether orders by magistrates’ courts in Nairobi were enforceable 

with ease. The results showed that majority (37.23%) agreed they were easily enforceable. 

When combined with those that strongly agreed (13.97%) total of (51.1%) indicated that 

majority of respondents believed courts were capable of enforcing their orders. The FGD 

showed most of the suspects believed that court judgments took long hence it would be a 

waste of time to seek justice in the courts of law. This would raise the question why the 

respondents would still seek court intervention in their disputes when they were not sure 

orders from the courts were not absolutely capable of being enforced. 

 

An average of the responses shows that (29.1%) of the respondents agreed, and another 

(10.7%) strongly agreed with the quality of court rulings as an impediment to access to 

justice. This meant a total of (39.9%) respondents agreed on average that quality of court 

rulings was an important factor that would impede or enhance access to justice. 

4.4.4 Integrity of Court Officials 

This study sought to find out how much the respondents believed in the integrity of the 

officials in the magistrates’ courts in Nairobi. The findings are in the table below 
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Table 4:14: Integrity of Court Officials 

Variable Parameter Frequency Percent 

There is confidence in the 

integrity of magistrates 

 and other officials of 

Magistrate's courts 

Strongly Agree 16 13.0 

Agree 23 18.7 

Not Sure 35 28.5 

Disagree 32 26.0 

Strongly Disagree 17 13.8 

There is corruption in 

magistrates court 

Strongly Agree 2 14.3 

Agree 3 21.4 

Not Sure 6 42.9 

Disagree 2 14.3 

Strongly Disagree 1 7.1 

Average responses Strongly Agree 18 13.1 

Agree 26 18.9 

Not Sure 41 30.0 

Disagree 34 24.8 

Strongly Disagree 18 13.1 

Source: field data (2014) 

This study sought data on whether the respondents had confidence in the integrity of 

magistrates and other officials of magistrates’ court. The responses indicated that majority 

(28.46%) were not sure. However, (31.71%) either strongly agreed (13.01%) or agreed 

(18.7%) while 39.84% either disagreed (26.02%) or strongly disagreed (13.82%) 

demonstrating that a major part of the respondents had doubts about integrity of magistrates 

and other officials. However, by its nature corruption is never committed in public but it is 

based on perception, hence the majority’s response, ‘not sure’. These results were plotted in a 

bar chart for illustration and presented in figure 4.6 below. 
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Figure 4.6:  Level of Confidence in the Integrity of Magistrates and Court Officers  

 
To corroborate the findings on integrity, data from officers of the court showed that majority 

(28.46%) were not sure whether the courts were corrupt. However those who agreed (21.4%) 

plus those who strongly agreed (14.3%) made (35.7%) which was significant. On matters of 

perception this would mean a number of officers of the court still perceived the courts to be 

corrupt.  

 

Comments from Key Informant (K2) showed that courts were perceived to lack integrity and 

accountability due to tolerance of corruption, as a result of low salary levels and complacency 

of the Judiciary and the public. Key Informant 3 (K3) observed  that upon the restructuring of 

the Judiciary Service Commission (JSC) reforms began to take root but laxity in combating 

corruption appears to have set in leading to perceived integrity dropping dramatically as 

evidenced by the numbers of personal complaints received. Key Informant (K3) observed the 

infamous 2003 radical surgery in the Judiciary appeared to have failed in its objective. 

On the question of court procedures Key Informant (K2) further observed that despite efforts 

under the Judicial Transformation Framework (JTF) to reach out to the public there still 

exists a great deal of suspicion of the Judiciary by members of the public as regards 
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corruption, delay and backlog of cases. To improve accessibility the FGD heard that, for 

traffic cases fines should be levied on the spot but strictly in accordance with a published 

schedule. Secondly a public awareness campaign should be carried out to educate the citizens 

on their rights and on the stipulated fines and bails or bond terms. 

On public opinion and perception, the FGD heard that the public perceive courts to be slow. 

Secondly, distances to nearest courts within Nairobi are also an impediment to access to 

justice in the County. Key Informant 1 (K1) confirmed that expansion of court infrastructure 

in the county has been slow. 

The FGD noted that children in conflict with the law, child victims and child witnesses are 

not accorded protection from the intimidating court atmosphere and processes. The self 

protection box allows for the victim to see through and hear voices of the witnesses without 

being seen by those witnesses. In addition psychologists and other intermediaries can 

enhance child witness’ or victim’s protection. Key Informant (K4) observed that there is a 

perception that courts are for the well-to-do members of the society, whose disputes are 

determined with lightning speed and are never convicted in criminal cases. 

The average of the responses, in the table above, show that (24.8%) of the respondents 

disagreed, and a further (13.1%) strongly disagreed regarding the impact of the indicators of 

Integrity of the court officials of the courts in Nairobi. This implied integrity of the court 

officials is an important factor that can determine access to justice within magistrates’ courts 

in Nairobi. 
 

4.5 Monetary Cost of Litigation  

The researcher sought data on whether monetary cost of litigation is an impediment to access 

to justice in the magistrates’ courts in Nairobi. The responses are captured in the tables 

below. 

4.5.1 Affordability of Litigation 

This study sought to examine the affordability of litigation, and presented the findings in 

table 4.15 below. 
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Table 4:15: Affordability of Litigation 

Variable Parameter Frequency Percent 

Fees charged by lawyers are 

reasonable 

Strongly Agree 21 17.1 

Agree 10 8.1 

Not Sure 30 24.4 

Disagree 32 26.0 

Strongly Disagree 30 24.4 

Litigants avoid lawyers even 

when they are necessary to the 

success of their case 

Strongly Agree 27 22.0 

Agree 43 35.0 

Not Sure 25 20.3 

Disagree 14 11.4 

Strongly Disagree 14 11.4 

Distance to nearest court 

impedes access to justice 

 due to travel and related costs 

Strongly Agree 44 32.12 

Agree 34 24.81 

Not Sure 27 19.7 

Disagree 15 10.95 

Strongly Disagree 17 12.41 

Payments/charges of court fees 

discourage members of the 

public from using courts 

Strongly Agree 35 25.55 

Agree 36 27.28 

Not Sure 34 24.81 

Disagree 15 10.95 

Strongly Disagree 14 10.22 

Average Responses Strongly Agree 127 24.7 

Agree 122 23.7 

Not Sure 116 22.5 

Disagree 75 14.6 

Strongly Disagree 75 14.6 

Source: Field data (2014) 

This study sought data on whether fees charged by the lawyers were reasonable. Data showed 
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that majority (26%) disagreed that fees were reasonable. This when combined with those who 

strongly disagreed (23.4%) showed that (49.4%) or just slightly below half of respondents 

either disagreed or strongly disagreed that the fees charged by the lawyers was reasonable, in 

effect showing that fees charged by advocates were considered an impediment to access to 

justice. Key Informant 4 (K4) confirmed this. Key Informant 3 (K3) observed that lawyers’ 

fees currently applicable were reviewed 7 years before the last review and there is a current 

review going on. However on a positive note Key Informant 3 (K3) said comparatively fees 

earned by lawyers in Kenya to those in Uganda and Tanzania was (50%) higher on average. 

However, not every Kenyan can afford a lawyer. Key Informant 3 (K3) suggested filing fee 

should be reduced. Key Informant 1 (K1) stated that issues of determining legal fees are 

complicated but in fixing them cognizance of the constitutional requirement that they should 

be reasonable should not be lost.  

 

This study sought to know whether respondents tended to avoid lawyers even in situations 

when they are necessary for the success of a case. The data as captured in table 4.15 showed 

that majority (35%) agreed with this statement. When combined with those who strongly 

agreed (22%) data show that (57%) of respondents either agreed (35%) or strongly agreed 

(22%). By interpretation this would mean that there were individuals who though in need of 

legal services, would avoid the services of a lawyer due to high fees, raising the need for the 

introduction of pro bono or legal aid services by the Government to assist those who need but 

cannot afford lawyers. The findings corroborates with those by OECD (2013) that shows that 

reducing high litigation rates through appropriate policies is a means to increase access to 

justice and improve on efficiency of judicial services.  

 

 

This study sought to know whether the distance to the nearest court is a factor in access to 

justice due to travel and related costs. The responses showed that majority (32.12%) strongly 

agreed. When combined with those who agreed (23.71%), the total (55.93%) agrees or 

strongly agreed that distance to be travelled to courts was an impediment. This meant that 

there is need to put up courts near where the populace lives to enhance access to justice, as 

seen in Figure 4.7 below. Key Informant 4 (K4) opined that distance to courts was a major 

factor that influenced access to justice. This was confirmed by Key Informant 1 (K1) who 

acknowledged that distance is an issue but explained the following new courts are to be 
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established, that is Ngong, Mavoko, Jomo Kenyatta International Airport which will be a 24-

hour court. He further stated that other courts would be refurbished.  

 

 

 

 

 

 

 

 

 

 
 

 

 

 

 

 

 

 

 

Figure 4.7: Distance to Nearest Court Impedes Access to Justice  

 

This study also sought to know whether fees charged to file suits discouraged members of the 

public from using the courts. The responses captured showed that majority (27.6%) agreed. 

When combined with those who strongly agreed (25.23%) responses a total of (52.83%) 

which was slightly more than half the number of respondents strongly agreed that filing fees 

was an impediment. These findings are illustrated in a pie chart in figure 4.8 below.  

The average of the responses shows that (24.7%) of the respondents strongly agreed, and 

another (23.7%) agreed on the importance of affordability of litigation in the Magistrates’ 

courts, in accessing justice in Nairobi County. This implied that affordability of court 
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litigation is an important factor that would contribute to accessibility to justice. 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Figure 4.8: Court and Advocates’ Fees an impediment 

By interpretation these results show that court and advocate fees discourage members of the 

public from using courts. This position was confirmed by Key Informant 2 (K2) who 

observed that the formalistic legal procedures (in criminal and civil litigation) that exist in the 

Judiciary are expensive and complex. This was further confirmed by Key Informant 2 (K2) 

who observed that those prohibitive costs and lack of reliable and affordable legal 

representation are impediments to access to justice while Key Informant 4 (K4) opined that 

high legal fees were an impediment. Data showed there is a need to look at how adjustments 

could be made to lower the prevailing court fees, effectively making them more affordable. In 

addition Key Informant 2 (K2) stated that inadequate budget for the Judiciary and especially 

at the Magistrates’ Courts level where witnesses are hardly reimbursed money spent by them 

to come to court was an impediment to access to justice.  

These findings corroborates with recommendations from a study by Njupouen, (2005) that 
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suggests that the lawyers associations should always, through training or disciplinary 

sanction, inculcate the genuine altruistic spirit of lawyers and resurrect their role as 

watchdog, so as to create better conditions for the rule of law, an indispensable condition for 

access to justice for the poor. Despite this, lawyers’ fees in Kenya were raised by 50% further 

widening the regional disparity. The new charges came into effect in the April 2014 after 

being gazetting of review of the Advocates Remuneration (Amendment) Order (ARO) the 

Chief Justice. For example, filing a new civil suit valued at between Ksh200,000 ($2,353) 

and Ksh500,000 ($5,882) now cost a client Ksh45,000, up from the previous Ksh28,OQO 

($329), which is a 60% Jump (Kimani, 2014).  Contextually, this is a step against enhanced 

access to justice in Kenya since it implies fewer people will afford the higher rates. There is 

need to conduct a regional study geared towards harmonization of lawyers’ fees. 

4.5.2 Government Contribution 

This study sought to measure the effect of the Government’s contribution in the Judiciary, on 

the accessibility of justice at Nairobi Magistrates’ Courts. The findings are presented in table 

4.16. 
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Table 4:16 Government Contribution 

Variable Parameter Frequency Percent 

Government resources invested 

in courts makes them affordable 

to most Kenyans 

Strongly Agree 14 11.4 

Agree 31 25.2 

Not Sure 39 31.7 

Disagree 21 17.1 

Strongly Disagree 18 14.6 

Government support for litigants 

through legal aid will enhance 

access to justice 

Strongly Agree 7 50.0 

Agree 6 42.9 

Strongly Disagree 1 7.1 

Resources government puts into 

aspects such as legal aid makes 

litigation affordable 

Strongly Agree 11 8.9 

Agree 22 17.9 

Not Sure 34 27.6 

Disagree 36 29.3 

Strongly Disagree 20 16.3 

Average Responses Strongly Agree 32 13.1 

 Agree 59 24.1 

 Not Sure 73 29.8 

 Disagree 42 9.8 

 Strongly Disagree 51 20.8 

Source:Field data (2014) 

This study sought evidence on whether the Government resources invested in courts make 

them affordable to most Kenyans. The data showed that majority (31.7%) were not sure. 

However, (36.6%) either agreed or strongly agreed while (31.7%) showed they either 

disagreed or strongly disagreed. This indicated the responses were fairly distributed through 

the sample. It also indicates that to many, Government resources invested in the courts did 

not make justice affordable to sufficient levels. Data from officers of the court showed that 

half of the respondents (50%) strongly agreed that Government support for litigants through 

legal aid would enhance access to justice. Combining this with those who agreed showed that 

(92.9%) of the respondents either agreed or strongly agreed (42.9%) Government support 

would enhance accessibility to justice. In this regard the Government needs to offer more 

financial support, through legal aid or other means, so as to increase access to justice. The 
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FGD discussion showed that there is need to ensure resources are equitably distributed in all 

sectors in the Judiciary. This position was confirmed by Key Informant 2 (K2) who observed 

that there was lack of adequate legal aid systems in the Judiciary and particularly in the 

magistrates’ courts including under pro bono arrangement in capital offenses., due to lack of 

resource allocation.  

 

This study explored whether Government resources put into legal services made litigation 

affordable. Responses indicated that majority (36%) disagreed. When combined with strongly 

disagreed, the results showed that (56%) of the respondents either disagreed or strongly 

disagreed.  This will encourage more support to the poor. Key Informant 3 (K3) observed 

there was a draft legal aid bill which was yet to be presented to the Parliament. K1 further 

observed that the Law Society of Kenya (LSK) should encourage pro bono services to the 

poor and peg renewal of practicing certificate to a fixed number of pro bono services by 

lawyers, something that is being practiced in Uganda. Key Informant 4 (K4) observed that 

Under Article 48 of the Constitution the state is required to ensure that all people are 

empowered to access justice and that if any fee is required then it shall be reasonable and 

shall not impede access to justice. The findings corroborates with views from Diaz (2015) 

that shows that in the USA.  In 45 percent of states judges do not provide assistance for those 

without legal counsel, even though 80 percent of people self-represent during court 

proceedings. 

 

On average, Government’s Contribution to access to justice, in Nairobi’s Magistrates’ Courts, 

showed (24.1%) of the respondents agreed while (13.1%) strongly agreed, that Government’s 

contribution was an influence on access to justice. This means the Government’s contribution 

is an important factor in enhancing access to justice in the magistrates’ courts.  

4.5.3 Alternative Dispute Resolution Mechanisms Cost 

This study examined how likely it was that respondents would turn to Alternative Dispute 

Resolution Mechanisms and presented the findings in Table 4.17.  
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Table 4:17:  Cost of ADR 

Variable Parameter Frequency Percent 

It is cheaper to resort to other 

forms of dispute resolution than the 

courts of law 

Strongly Agree 59 43.07 

Agree 36 26.28 

Not Sure 26 18.98 

Disagree 8 5.83 

Strongly Disagree 8 5.83 

Magistrates courts apply 

alternative ways in dispute 

resolution 

Strongly Agree 2 14.3 

Agree 10 71.4 

Strongly Disagree 2 14.3 

Average Responses Strongly Agree 67 43.2 

 Agree 44 28.3 

 Not Sure 26 16.8 

 Disagree 8 5.1 

 Strongly Disagree 10 6.4 

Source: Field data (2014) 

 

This study obtained data on whether respondents considered it would be cheaper to resort to 

other forms of dispute resolutions mechanisms than take dispute to a court of law. Data 

obtained, and presented in the Table 4 .17 indicates that majority (43.07%) strongly agreed 

that it would be cheaper to resort to other forms of dispute resolution than going to court. 

When combined with those who agreed, this study showed that (69.35%) agreed or strongly 

agreed that other forms of dispute resolution mechanisms were cheaper. This by 

interpretation meant that there was a strong case for Alternate Disputes Resolution. These 

findings are illustrated in a bar chart in Figure 4.9 below. This corroborated the report of the 

Government of Kenya (2010) that recommended that the government should encourage and 

institutionalized alternative dispute resolution (ADR) to ease the backlog in court and ensure 

expedient resolution of disputes. 
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Figure 4.9: It is Cheaper to Resort to Other Forms of Dispute Resolution than to 
Litigation 

Findings were corroborated by Key Informant 1 (K1) who observed that there was not much 

of ADR in the Magistrates courts but confirmed that it would be introduced once magistrates 

and court staff were trained. Data from officers of the court indicated that majority (71.4%) 

agreed that magistrates’ courts do apply alternative ways in dispute resolution. This when 

combined with strongly agree showed (86.7%) of the respondents did agree or strongly 

agreed that alternate approaches are used in dispute resolution in the magistrates courts of 

Nairobi.  

 

Data from the FGD on ADR showed that no structured system has been put in place yet to 

implement ADR. FGD heard that reconciliation in murder cases is common in the former 

North Eastern province, where the family of the murdered person is compensated by the 

family of the culprit. FGD members proposed that selected retired public servants of repute 

should hear and be part of facilitating the process of reconciliation between parties. The 

average of the responses in the table 4.17 showed that (43.2%) of the respondents strongly 

agreed, and another (28.35%) agreed, that cost of Alternate Dispute resolution Mechanisms 

was an important part of access to justice in Magistrates courts of Nairobi. These findings 

agreed with a report by Raymond & Shackelford (2014) that considered ADR in India, the 

U.S., and European Union through the lens of access to justice. The article demonstrated that 
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public and private ADR have the potential, and indeed in many cases already are, improving 

efficiency in the justice system. 

 

4.6 Discussion 

The study revealed that many of the variables under the study do impede access to justice in a 

number of ways. Physical accessibility of the courts was found to be a major impediment for 

PWD (85%) hence the Judiciary ought to provide ramps and employ interpreters for PWD. 

This study also revealed that the number of both the magistrates and prosecutors need to be 

increased (92.8%) to improve access to justice. The data further showed that adjournment of 

cases (75%) was another major impediment to access to justice. Magistrates’ transfers were 

identified as a contributing factor to case delays and backlogs. These findings agreed with 

those from a report by OECD (2013) that shows that in several of its member countries 

lengthy civil proceedings can be a drag on economic activity with an average length of delay 

of around 240 days in first instance, but in some countries a trial may require almost twice as 

many days to be resolved. Final disposition of cases may involve a long process of appeal 

before the higher courts, which in some cases can last more than 7 years. In addition, the 

courts’ staff and magistrates were reported to exhibit short temperament, while at work, 

which is an impediment. Lack of both small claims’ courts and courts for petty crimes 

sessions is clogging up the mainstream court system and has similarly resulted in backlog and 

delays. A report from OECD (2013) shows that factors associated with shorter trial length 

include, the existence of specialized commercial courts and systems of court governance in 

which the judge in charge has broader managerial responsibilities. This strengthens the 

argument that existence of specialized courts can enhance access to justice. On wearing of 

judicial costumes such as robes and wigs, data showed that there was no nexus between that 

question, and access to justice.  

Language in courts (78.6%) was found to be an impediment to court users, the majority of 

whom do not understand the legal jargon. However, some translation was reported in the 

magistrates’ court. Sign language was lacking (64.3%) and this was cited as an impediment. 

These findings corroborates a report by Diaz (2015) that shows that in the USA a quarter of 

states don't use certified interpreters in courtrooms, often leaving people with limited 

language ability relying on friends, family member, or uncertified interpreters. This suggests 

that lack of interpreters is a global problem.  The adversarial nature of court processes was 
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seen as an impediment too, as well as the low understanding of legal procedures and 

processes. ICT use was noted to be low or absent altogether and as such constituting an 

impediment. These findings are similar to the state of ICT in many OECD countries. Distance 

and infrastructure concerns (56%) were also cited as impediments. This study however 

showed that over the last couple of years, the number of magistrates has increased but the 

speed of settling disputes has not changed. Witnesses and victims were also not guaranteed 

right to information and protection.  

On public perception, the study showed that though most respondents preferred to resolve 

their cases in court, Alternate Dispute Resolution as reflected in the data showed that many 

disputes are resolved by the police, chiefs, religious leaders and elders. These findings 

corroborate a report by Raymond & Shackelford (2014) that demonstrated that public and 

private ADR have the potential of improving efficiency in the justice system. This implies 

that ADR should be institutionalized. 

 Fees levied were cited as an impediment to access to justice.  Lack of knowledge on 

individual rights (57.1%) was regarded as an impediment too. Judgments rendered by courts 

were seen not to be fair (39.84%) or impartial although many believed the punishments 

imposed were proportional to the crimes committed. Data showed also unsteady confidence 

in the integrity of magistrates and court officers, with some respondents concluding that court 

staff and magistrates were corrupt, unfair, partisan and temperamental though they thought 

orders made by the courts were nonetheless enforceable. 

 

On monetary cost of litigation, data showed that lawyers’ fees (57.1%) were an impediment 

hence litigants would not hire lawyers even when litigants needed them in their court cases. 

Njupouen (2005) suggests that the lawyers associations should inculcate the genuine altruistic 

spirit of lawyers so as to increase access to justice for the poor. Distance to nearest court 

(55.93%) was also cited as an impediment. Furthermore, the study showed that the resources 

were not seen to be equitably distributed (31.7%) both between the three branches of the 

Government and within geographical expanse, while lack of legal aid (92.9%) was seen as an 

impediment. Respondents were not aware of the existence of pauper litigation. The study also 

showed that though ADR was welcome, there are so far no supportive structures for its’ 

implementation. 

In conclusion this study shows that the major impediments to access to justice include lack of 
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provision of facilities for the disabled (85%), low number of magistrates and prosecutors 

(92.8%), backlog and delays caused by adjournments (75%) and complexity of legal 

procedures. Other impediments include low adoption of ICT (48%), use of legal jargon (78.6) 

and prohibitive fees and costs (57.1%).  
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CHAPTER FIVE 

SUMMARY, CONCLUSIONS AND RECOMMENDATIONS 

5.1 Introduction  

This chapter summarizes the findings of this study regarding the various impediments to 

accessing justice in the magistrates’ courts in Nairobi County. It draws conclusions and 

makes recommendations based on these findings and finally considers areas for further study 

in this field. 

5.2 Summary of Results 

The following section presents the summary of findings as per the objectives. This study had 

sought to examine courts’ characteristics that impede access to justice within the magistrates’ 

courts, to establish public perceptions of judicial processes that impede access to justice in 

the magistrates’ courts and to find out how monetary cost of litigation impedes access to 

justice within magistrates’ courts in Nairobi County. 

5.2.2 Court Characteristics 

The majority of the respondents were involved in court case for the first time. Qualitative 

data showed those who had won a case were likely to once again seek court services as 

compared to those who had lost. This study revealed it was easy to locate Magistrates’ courts 

and that on average, navigating magistrates’ court buildings was not thought to be 

complicated. The court, this study established, did not have provision for people with 

physical disabilities and those who are visually impaired.   

 

Both the number of serving magistrates and prosecutors was found to be insufficient to deal 

with the ever increasing caseload, hence the backlog and delay.  Adjournment was cited as a 

major contributing factor to case delays, as was the transfer policy. Litigants felt they 

received low level of support from courts’ staff but less than half of the respondents felt that 

members of staff were responsive and helpful. Qualitative data showed the magistrates 

displayed high temperament while in court.  
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Complex legal procedures contributed to delays in determining cases, while small claims 

avenues were unknown, non-existent, or not fully used. 

 

This study revealed that a large population of court users found it difficult (71.4%) to get 

service from magistrates’ courts, and attributed this to bureaucracy.  However, this study 

established that there was no connection between magistrates’ wearing wigs and robes and 

access to justice. 

Majority of respondents (78.5%) disagreed that court jargon was easily understood and 

thought that it was an impediment to access to justice, even though interpretation services 

were provided in the courts.  The number of interpreters was, however, found to be 

insufficient and in some instances less than accurate. 

Sign language facility was lacking in the courts. This study also revealed that to 43% of 

respondents the adversarial system of litigation in which the winner takes it all was an 

impediment. Furthermore, the court proceedings were perceived to be complex thereby 

impending access to these courts. In addition, the use of ICT was low and failure to embrace 

technology was seen as a major cause of delay and backlog of cases. 

5.2.3 Public Perception of the Magistrates’ Courts 

According to this study many of the respondents ironically preferred to resolve their disputes 

in the court even with the weaknesses noted in this study.  But it is clear that there were no 

options to the litigants and court was their last resort. The options available include village 

elders, religious leaders and chiefs.  Unlike the court, these options have no legal authority to 

enforce their decisions. 

On the various fees and charges required in order to use the magistrates’ courts in Nairobi, it 

was clear that many respondents were unaware of the levels, though the officers of the court 

agreed they were prohibitive. This fact (expensive charges) coupled with the fact that litigants 

were not aware of their rights is itself an impediment to access to justice. On judgments made 

by magistrates, a considerable number of the respondents expressed doubt on their fairness 

and impartiality. However, many respondents agreed the punishment imposed always fits the 

crime demonstrating proportionality between crime and the consequent punishment.  
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Majority (57%) appreciated decisions made by magistrates were respected and obeyed but 

raised questions of integrity of the magistrates and other officers of the court. But given the 

fact that corruption by its nature is more about perception and never committed in public 

glare, the majority responded “not sure”. Generally, data revealed magistrates’ courts were 

perceived to lack integrity and accountability due to tolerance of corruption as a result of low 

salary levels and complacency of the Judiciary and public. Qualitative responses indicated 

that laxity in combating corruption in the Judiciary appears to have set a few years after the 

promulgation of the Constitution as evidenced by the number of complaints reviewed. 

Around half of the respondents believed courts were capable of enforcing their orders, though 

data showed most offenders believed courts judgment take long hence it would be wastage of 

time to seek justice in the courts of law. 

5.2.4 Monetary Cost of Litigation 

On whether fees charged by lawyers were reasonable, about half of the respondents 

unanimously agreed that fees charged by lawyers were high, indicating they were an 

impediment.  There were individuals who though in need of legal services, would avoid 

seeking the services of a lawyer due to high fees. 

More than half of the respondents (56%) agreed that distance travelled by parties to reach 

courts was an impediment to access to justice on account of the expenses incurred on 

transport, accommodation and substance. In addition, though the respondents felt 

Government resources invested in the courts did not make justice affordable, a significant 

number of respondents were not aware of the Government’s level of funding to the Judiciary, 

even though some held the view that resources were not equitably distributed to different 

magistrates’ courts stations in the country. Lack of resource allocation was cited to be a 

contributor to inadequate legal aid in the magistrates’ courts. 

5.3 Conclusions 

The following section presents the conclusion based on the empirical data drawn from the 

three specific objectives. 
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5.3.1 Court Characteristics 

This study found that court characteristics, such as the insufficient number of magistrates and 

prosecutors, adjournments, and lack of both small claims courts and courts for petty crimes to 

a large extent have contributed to low access to courts. In addition, the adversarial nature of 

court processes, low understanding of legal jargon, procedures and processes, low ICT usage, 

lack of provision of facilities for PWD and the distance to be travelled to the nearest courts 

were found to be impediments. However, this study showed that locating magistrates’ courts 

in Nairobi and navigating in them and the wearing robes and wigs were not impediments to 

access to justice.  Regarding robes and wigs, the majority thought that they do not enhance 

the court’s authority and respect. 

5.3.2 Public Perception of the Magistrates’ Courts 

Perceptions that were major impediments included respondents’ belief that judgments 

rendered by courts are not fair or impartial; that the courts are for the rich because of 

corruption. Other impeding perceptions were the ignorance of individuals about their rights. 

5.3.3. Monetary Cost of Litigation 

Responses to the question how monetary cost of litigation impede access to justice within 

Magistrates’ courts in Nairobi County showed that the main impediments included lawyers’ 

and court fees that were considered high and unreasonable, distances to nearest courts and the 

inequitable distribution of resources. In addition lack of legal aid and pro bono service were 

seen to impede access to justice. 

In summary a critical look into the two theories upon which this study was based reveals both 

points of convergence and divergence. While modernization theorists posits social 

institutions are undergoing modernization and are more likely to have a higher level of 

legitimacy, adaptability, competence and performance this study revealed that problems 

identified with the Judiciary have persisted for long despite interventions. More specifically, 

the cases backlog and low number of magistrates are concerns that have never been 

effectively addressed by past reform initiatives. However, the Judiciary can pride in a modern 

legal system that is dominated by professional magistrates and judges trained and educated in 

modern law and theories of jurisprudence. This study showed the judiciary is more open 

today than it was some years back.  
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The New Public Management Theory, the second theory on which this study was based 

makes the proposition that the Judiciary today faces demand for performance, accountability 

and transparency from the public and stakeholders. To satisfy these demands, the recourses 

of the Judiciary must be brought closer to the point of delivery by opening more courts and 

increasing the number of personnel.  The Judiciary, in line with New Public Management 

theory ought to embrace new techniques in the administration of justice in order to achieve 

efficiency and to enhance accessibility.  

5.3.4 Theoretical Conclusions 

This study was premised on two theories; the modernization theory and the New Public 

Management Theory. This was on the premise that the Judiciary as a public entity is 

undergoing modernization through transformation and reform programmes. While 

modernization theory postulates changes of the Judiciary from a traditional or 

underdeveloped entity to a modern one, the New Public Management Theory fundamentally 

renders a viable incorporation of private corporate management and practices into public 

management.  The main thrust of New Public Management is emphasis on value for money.   

The empirical study revealed that accessibility to justice in the magistrates courts would be 

enhanced through modernization approaches such as incorporating Information and 

Communication Technology (ICT). However, ICT is just one aspect since the other variables 

under study that included characteristics of the courts, public perception and costs of 

litigation do influence access but is not enough to enhance access to justice.  Getting value of 

public money spent in the judiciary as pushed for by the proponents of New Public 

Management is important, but this study shows it’s much more than money to ensure there is 

increased access to justice by citizenry.  This study showed that though the two theories 

provide the ideological direction that could catalyze the required change at the magistrates’ 

courts, they are limited in terms of providing enough basis that would enable sufficient 

changes that can lead to increased access to justice. 

In summary a critical look into the two theories upon which this study was based reveals both 

points of convergence and divergence.  While modernization theorists posits social 

institutions are undergoing modernization and are more likely to have a higher level of 

legitimacy, adaptability, competence and performance, this study revealed that problems 

identified with the Judiciary have persisted for long despite interventions.  More specifically, 
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the cases backlog and low number of magistrates are concerns that have never been 

effectively addressed by past reform initiatives.  However, the judiciary can pride in a 

modern legal system that is dominated by professional magistrates and judges trained and 

educated in modern law and theories of jurisprudence  this study showed the judiciary is 

more open today than it was some years back.   

The New Public Management theory, the second theory on which this study was based makes 

the proposition that the Judiciary today faces demand for performance, accountability and 

transparency form the public and stakeholders.  To satisfy these demands, the recources of 

the Judiciary must be brought closer to the point of delivery by opening more courts and 

increasing the number of personnel.  The Judiciary, in line with New Public Management 

theory ought to embrace new techniques in the administration of justice in order to achieve 

efficiency and enhance accessibility.  

5.4 Recommendations 

As a consequence of the foregoing findings based on the three research objectives, this study 

recommends as follows: 

5.4.1. Court Characteristics 

Bearing in mind court characteristics identified in this study as the cause of impediment to 

access to justice this study recommends: 

i) More courts should be established, and the number of both magistrates and prosecutors 

increased. This is informed by revelation from this study that showed shortage of 

magistrates and prosecutors is an attribute that has led to an impediment to access to 

justice. 

ii) Judicial officers’ transfer need to be more controlled and structured. This is based on the 

findings by this study that showed respondents’ observations that magistrates’ transfers 

were ad hoc leading to disruption of case proceedings. Interference with court 

proceedings was cited as an impediment to access to justice. 

iii) Specialized courts to deal with small civil claims should be established in the magistrates’ 

courts. 
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iv) ICT solutions, and the necessary training to make use of ICT solutions, be extended to 

magistrates’ courts and their staffs 

v) Facilities and infrastructure for PWD should be put up. 

vi) The Judiciary should train its translators for  non-speakers of the official court languages 

of English and Kiswahili 

5.4.2. Public Perception of the Magistrates’ Courts 

On public perception that impedes access to justice this study recommends 

i) Structures for ADR should be introduced 

ii) Magistrates’ courts should engage in sensitization of the litigants on ADR mechanisms. 

iii) That civic education should be carried to educate Kenyans about individual rights and 

obligations and court processes and procedures. 

5.4.3 Monetary Cost of Litigation 

Monetary cost of litigation is an impediment to access to access to justice hence, this study 

recommends; 

i) Courts and lawyers’ fees should be reviewed and published. 

ii) Legal aid and other interventions meant to allow low income persons to gain access to 

court should be institutionalized. 

iii) Lawyers should be motivated to offer pro bono services and renewal of their practicing 

certificate subjected to the number of pro bono services rendered. 

5.5 Areas for Further Research 

This study recommends the following areas for possible further study 

i) The impact of providing legal aid on access to justice: this will be an investigative survey 

that will show whether or not introduction of legal aid will enhance access to justice in 

the country.  This is based on the findings of this study that revealed that both legal aid 

and the Government contribution did not seem to sufficiently support citizenry access to 

justice.  
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ii) Effect of transfers of judicial officers from one station to another on the administration of 

justice in Kenya. This is based on the fact that this study showed that though insufficient 

number of magistrates was seen as an impediment to access to justice, magistrates’ 

transfer was cited as a cause of delayed justice delivery. The proposed study would 

establish the extent to which transfer of magistrates affected the delivery of justice in 

Kenya. 

iii) The relationship of recent increase in the number of judicial officers and the persistent 

backlog and delays of cases. This is based on the fact that despite interventions designed 

to reduce cases of backlog in the recent past, by the recruitment of many magistrates, this 

study revealed the problem has persisted.  

iv) A comparative regional survey on costs charged by lawyers to determine the best 

benchmark. This could help in harmonizing the lawyers rates in Kenya with those in the 

region. 
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APPENDIX I: QUESTIONNAIRE FOR OFFICERS OF THE COURT 

IMPEDIMENTS TO ACCESS TO JUSTICE IN MAGISTRATES’ COURTS:  

THE CASE OF NAIROBI COUNTY, KENYA 

I am William Ouko, a student at Egerton University pursuing a Master of Arts in 

Criminology and Criminal Justice Degree. It is my humble request that you complete this 

questionnaire with accurate information based on the above stated research area. The 

information given will be treated with confidentiality. It will not be used in any other way 

than for academic purpose.  

Thank you. 

William Ouko 

Section A: Demographic Information 

Kindly answer the following questions and tick the box that apples to you. 

1. What is your age? _____________ 

2. What is your gender 

Male         Female  

3. What is your highest level of education? 

Diploma     Bachelor’s Degree   

Post-graduate Diploma   Master’s Degree  

Other     please specify  

4. For how many years have you been in current position? __________________ 

5. For how many years have you worked at your current duty station? _________ 

6.   How do you rate accessibility of justice in Kenya? 

Very Good  

Good  

Bad  

b. Explain your response 

___________________________________________________________________ 
___________________________________________________________________ 
___________________________________________________________________ 



 

 

 

c. What would you want done to increase accessibility of justice in this court 

___________________________________________________________________ 

___________________________________________________________________ 

Section B: Characteristics of the magistrates’ courts  

1. Kindly read each of the statements in this section as shown in the table below and tick the 

box indicating the level to which you agree or disagree with it.  

Key: SA= strongly agree, A= agree, NS= not sure, D= disagree. SD= strongly 

disagree 

Statement  
SA 
(1) 

 
A (2) 

 
NS (3) 

 
D(4) 

 
SD (5) 

Magistrates’ courts are easy to locate.      

The Court buildings have provision for access to persons with 
physical disability 

     

The Court procedures and facilities have provision for support of 
the visually impaired 

     

The legal procedures in the courts are complex and thus impede 
access to justice. 

     

It is straight forward for an ordinary person seeking to get service 
in the law court 

     

The number of magistrates in service in Nairobi is sufficient to 
dispense justice in a timely fashion 

     

The number of prosecutors in service in Nairobi is sufficient to 
dispense justice in a timely fashion 

     

In Nairobi litigants with ‘small claims’ generally have access to 
timely resolution of their disputes. 

     

Specialized courts that deal with specific issues e.g. family 
disputes, labour disputes, criminal and civil cases are efficient. 

     

To enhance respect of the courts  magistrates  should wear wigs 
and robes   

     

 this magistrates’ court has a sufficient number of prosecutors to 
ensure timely handling of cases  

     

The court language (jargon) is easily understood      

The magistrates’ courts have sign language facility      

The adversarial system of litigation (the winner takes it all) 
decides disputes fairly. 

     

The Court procedures are easily followed and understood by all 
litigants 

     

 Magistrates courts have embraced new technologies to solve 
challenges that confront them in the process of dispensing justice 

     

Magistrates courts have provided translation services for litigants 
that do not understand the official languages (English and 

     



 

 

Kiswahili)  

 

2. What are some of the characteristics in the magistrates’ courts that can impede access to 
justice? Kindly elaborate  

_________________________________________________________________________ 
_________________________________________________________________________ 
 
3. What would you like improved in the magistrates courts?  
_________________________________________________________________________ 
_________________________________________________________________________ 
________________________________________________________________________ 
________________________________________________________________________ 
________________________________________________________________________
 __________________________________________________________________ 
________________________________________________________________________ 
4. Do you think available alternate mechanisms for dispute resolution (ADR) are sufficient?  

Kindly elaborate   
________________________________________________________________________ 
________________________________________________________________________ 
  



 

 

Section C: Public Perceptions of the Courts 
 
1. Kindly read each of the statements in this section as shown in the table below and tick the 

box indicating the level to which you agree or disagree with it. 

Key: SA= strongly agree,  A= agree, NS= not sure, D= disagree. SD= strongly disagree 

 SA  
(1) 

A  
(2) 

NS (3) D  
(4) 

SD (5) 

Most Kenyans, who come to court of law, are aware 
of their rights. 

     

The statement that ‘the punishment always fits the 
crime’ is applicable to the way Kenyan courts 
magistrates courts impose punishments. 

     

The fees levied by  the court and advocates tend to be 
prohibitive to the ordinary Kenyan citizen 

     

Resolutions of disputes in Kenyan magistrates’ courts 
are respected and obeyed. 

     

Decisions of the magistrates courts are executed fully      

Judgements of Kenyan magistrate’s courts are 
generally accepted as fair and sound  

     

Magistrates Courts dispense justice equally 
irrespective of social status 

     

There is corruption in the magistrates courts in 
Nairobi 

     

Individuals who  seek justice are those that have 
sought it before 

     

Most of litigants are of the same age group      

1. In your view are there areas in which public perception has influenced access to justice at 

the place you serve 

 _______________________________________________________________________ 

________________________________________________________________________ 

2. What would you like done to improve public perception of magistrates courts in order to 

enhance access to justice 

________________________________________________________________________

________________________________________________________________________ 

 

 

 

 



 

 

 

Section D: Monetary Cost of Litigation 

1. Kindly read each of the statements in this section as shown in the table below and tick 

the box indicating the level to which you agree or disagree with it. 

Key: 1= strongly agree, 2= agree, 3= not sure, 4= disagree.5= strongly disagree 

 SA 
(1) 

A  
(2) 

NS 
(3) 

SD 
(4) 

D  
(5) 

Court and legal fees tend to hinder most Kenyans from 
pursing their disputes in the courts 

     

An ordinary Kenyan  will not bother pursuing a dispute, or 
criminal case in the courts if the nearest court is far from 
their place of residence 

     

Government support for litigants, by way of legal aid will 
enhance access to court. 

     

It is cheaper to resort to other forms of dispute resolution 
mechanisms than to take dispute to a court of law. 

     

Magistrates courts apply alternative ways in dispute 
resolution 

     

 

  



 

 

APPENDIX II: QUESTIONNAIRES FOR PARTIES TO A COURT CASE (To be 

filled by people who have had court cases) 

IMPEDIMENTS TO ACCESS TO JUSTICE IN MAGISTRATES’ COURTS:  

THE CASE OF NAIROBI COUNTY, KENYA 

I am William Ouko, a student at Egerton University pursuing a Master of Arts Degree in 

Criminology and Criminal Justice. It is my humble request that you complete this 

questionnaire with accurate information based on the above stated research area. The 

information given will be treated with confidentiality. It will not be used in any other way 

than for academic purpose.  

Thank you. 

William Ouko 

Section A: Demographic Information 

This section is to be filled by people who have had court cases. 

Kindly answer the following questions and tick the box that apples to you. 

1. What is your age? ______________________ 

2. What is your gender 

Male          Female  

3. What is your highest level of education? 

Diploma      Bachelor’s Degree   

Post-graduate Diploma    Master’s Degree  

Other [  ] please specify  

4. How many times have you previously been involved in a court case, at a magistrate’s 

court in Nairobi Courts? 

5. Please tick type of court case(s) you  have previously  had  

Criminal      Civil 

Children       Traffic 

None of the above       

 

  

 

 



 

 

Section B: Court Characteristics 

1. Kindly read each of the statements in this section as shown in the table below and tick the 

box indicating the level to which you agree or disagree with it. 

Key: 1= strongly agree, 2= agree, 3= not sure, 4= disagree. 5= strongly disagree 

 

 

 

 

 

 

 

 

 

 

 

 

 

 2. Are there characteristics of the court that you know that impedes access to justice in 
Nairobi? Please list them here  

______________________________________________________________________ 
______________________________________________________________________ 
______________________________________________________________________ 

3. What do you think should be done to remove the impediments you have identified above? 

___________________________________________________________________ 
___________________________________________________________________ 
___________________________________________________________________ 

  

STATEMENT  SA 
(1) 

A  
(2) 

NS 
(3) 

D 
(4) 

SD  
(5) 

Magistrates courts in Nairobi tend to be easy to find      

It is easy to navigate your way around a building 
housing a magistrates court  

     

There are enough magistrates available to preside over 
cases when I bring my issues to court 

     

The cases tend to get delayed because of the courts’ 
adjournments 

     

It is easy to get assistance in processing documents for 
cases from the magistrates court staff 

     

The staff at the magistrates courts in Nairobi are 
responsive and helpful 

     

I have seen ICT technology applied in handling some 
aspects of cases  

     

The magistrates courts in Nairobi are specialized to deal 
with  issues similar to mine 

     



 

 

Section C: Public Perceptions of the Magistrate’s Court 

1. Kindly read each of the statements in this section as shown in the table below and tick the 

box indicating the level to which you agree or disagree with it. 

Key: 1= strongly agree, 2= agree, 3= not sure, 4= disagree. 5= strongly disagree. 

STATEMENT SA 
(1) 

A  
(2) 

NS 
(3) 

D 
(4) 

SD  
(5) 

I prefer to resolve my disputes/my clients’ disputes in court, 
when possible 

     

I prefer to avoid court cases for resolving disputes  whenever 
possible 

     

I am aware of the various fees and charges that a litigant is 
supposed to pay to use a magistrates court in Nairobi 

     

I believe that the judgments made by a magistrate court will 
be fair and impartial 

     

I have confidence in the integrity of the magistrates and other 
officials of  magistrates courts in Nairobi 

     

Orders issued by magistrates courts in Nairobi tend to be 
reasonably fair and implementable  

     

I feel that magistrates’ courts in Nairobi are capable of 
enforcing the orders they issue with relative ease. 

     

2. Please discuss how you think the public views the magistrates’ courts in Nairobi 

___________________________________________________________________________ 
___________________________________________________________________________ 
___________________________________________________________________________ 

 

3. Explain your view about judgments made on your case(s)  

__________________________________________________________________________ 
__________________________________________________________________________ 
__________________________________________________________________________ 

Section D: Cost of Litigation 

1. Kindly read each of the statements in this section as shown in the table below and tick the 
box indicating the level to which you agree or disagree with it. 

Key: 1= strongly agree, 2= agree, 3= not sure, 4= disagree, 5= strongly disagree. 

STATEMENT SA (1) A (2) NS (3) D (4) SD (5) 

I feel that the fees charged by lawyers for litigation are a 
reasonable reflection of the value of the work they do for 
clients 

     

I feel that litigants will avoid engaging lawyers even when their 
services are necessary to the success of their case in courts 

     



 

 

because of costs 

I feel that the distance of travelling to the nearest court impedes 
access to justice because of cost of travelling  

     

I feel the resources that the Government invests in courts 
makes use of their services affordable to Kenyans seeking 
dispute resolution through them 

     

The resources Government puts into aspects such as legal aid 
makes court litigation affordable to most Kenyans  

     

The level of court fees levied by magistrates courts in Nairobi  
discourage members of the public from using the courts for 
dispute resolution 

     

It is cheaper to resort to other forms of dispute resolution 
mechanisms than to take your dispute to a court of law  

     

 

2. In your opinion what would you like to see done with regard to fees charged by courts, 
advocates  
_______________________________________________________________ 
_______________________________________________________________ 
_______________________________________________________________ 
________________________________________________________________ 

 

Thank you so much for your time. 

 

 
 
  



 

 

APPENDIX III: SCHEDULE FOR KEY INFORMANT INTERVIEW 

1. Describe how the following court’s characteristics impede or facilitate access to 

justice: 

a. location,  

b. number of magistrates 

c. use of technology and 

d.  presence of specialized courts)- 

2. Do you think the current judicial reforms have increased access to justice in Nairobi? 

3. Alternative Dispute Resolution Mechanisms may act as an impediment or facilitator 

to access to justice in Kenya. What are your views on ADRs? do you have any 

suggestions? 

4. In your opinion have public perception of the courts acted as an impediment or 

facilitator to accessing justice in Kenya?  

5. What are your views on monetary costs of litigation and their influence on access to 

justice in Nairobi?- would you like to suggest some changes on monetary costs of 

litigation? 

  



 

 

APPENDIX IV: SCHEDULE FOR FOCUSED GROUP DISCUSSION QUESTIONS 

1. How do courts impede or facilitate access of justice in  Nairobi  (consider such 

attributes as accessibility, location, number of judges, use of technology and presence 

of specialized courts) 

2. Presence or lack of Alternative Dispute Resolution Mechanisms may act as an 

impediment or as a facilitator to access of justice in Kenya. Please discuss showing  

why and how?  

3. How does public perception of the courts contribute either as an impediment or 

facilitator to access to justice in Kenya? 

4. What are your views regarding monetary cost of litigation and its influence on access 

to justice in Nairobi? 
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