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IN THE COURT OF APPEAL 

AT NAIROBI 

 

(CORAM: OUKO (P), SICHALE & ODEK, JJA) 

CIVIL APPEAL NO.  156 OF 2013 

BETWEEN 

ELIZABETH WAMBUI GITHINJI. …………..……..……...1ST APPELLANT 

KEVIN KARIUKI………………………………....………….2ND APPELLANT 

JOHN MWANGI…………………………….………...……....3RD APPELLANT 

JONATHAN QUAIL…………………………………...……..4TH APPELLANT 

JANE WAIKENDA…………………………...…..……...……5TH APPELLANT 

GERALD MUIGAI…………………………………………….6THAPPELLANT 

DAVID THIGE……………………...…………..………..……7TH APPELLANT 

AUGUSTINE AGHAULOR…………….……….....……..…..8TH APPELLANT 

SUSAN WANGECHI KANYORA…………………….…......9TH APPELLANT 

JAMES GACHARIA KIRURI……………….....……..........10TH APPELLANT 

IBRAHIM THIAW……………………………....………..…11TH APPELLANT 

ANN NJERI NDUMU………………………...….…………..12TH APPELLANT 

MICHAEL NDONG’O KANYOGO………………….….....13TH APPELLANT 

IAN FERNANDES…………………………………….…......14TH APPELLANT 

FRANCIS KIARIE…………………………………..…….....15TH APPELLANT 

MICROLAND INVESTMENTS LIMITED…………......…16TH APPELLANT 

SAMUEL OMARI………………………………..……..…....17TH APPELLANT 

DO IT QUALITY MANAGEMENT LIMITED…………...18TH APPELLANT 

ASAKA NYANGARA……………………………….....….…19TH APPELLANT 

RAEL LUMBASI…………………………………….....……20TH APPELLANT 

DAVID MUSILA……………………………………….….….21ST APPELLANT 

RAJESH JOSHI…………………………………...........……22ND APPELLANT 

ATIF DARR……………………………………………..……23RD APPELLANT 

LEONARD ANGAINE…………………………………..…..24TH APPELLANT 

THOMAS NJUGUNA………………………………….….…25TH APPELLANT 

PILLAMART PROPERTIES LIMITED……………......…26TH APPELLANT 

PATRICK NDIRANGU KIMEMIA…………….……….…27TH APPELLANT 

PETER NJENGA MUHIKA…………………………..….…28TH APPELLANT 

TEXCAL HOUSE SERVICE STATION LIMITED……....29TH APPELLANT 

 

AND 

 

KENYA URBAN ROADS AUTHORITY ............................1ST RESPONDENT 

THE MINISTRY OF ROADS ………………….............…..2ND RESPONDENT 

THE MINISTRY OF LANDS …………………………..… 3RD RESPONDENT 

KENYA NATIONAL HIGHWAY AUTHORITY ……..…4TH RESPONDENT 

THE ATTORNEY GENERAL …………...…............…..... 5TH RESPONDENT 
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CONSOLIDATED WITH 

 

CIVIL APPEAL NO. 160 OF 2013 

 

BETWEEN 

 

CYCAD PROPERTIES LIMITED ………………………………APPELLANT 

 

                 AND 

 

THE HON. ATTORNEY GENERAL …………...……..…..1ST RESPONDENT 

THE MINISTER, MINISTRY OF ROADS……….......…..2ND RESPONDENT 

THE MINISTER, MINISTRY OF LANDS ……………….3RD RESPONDENT 

THE NATIONAL HIGHWAY AUTHORITY ………...….4TH RESPONDENT 

KENYA URBAN ROADS AUTHORITY ……………...….5TH RESPONDENT 

 

(Being an appeal from the judgment and decree of the High Court of 
Kenya at Nairobi (Mumbi Ngugi J.) dated 25th April 2013 

 
in  

 

Nairobi Petition No. 69 and 70 of 2010) 
********** 

 

JUDGMENT OF OUKO, (P) 

 
(Ratio decidendi: Thrust of Article 40 of the Constitution is to protect proprietary 

rights which are lawfully acquired) 

 

 Just as the sanctity of a person’s property in the English common law was 

recognised in the famous dictum that "an Englishman’s home (or 

occasionally, house) is his castle and fortress”, the Constitution and land laws 

in Kenya protect, as fundamental the right to acquire and own property of any 

description; and in any part of Kenya. This sanctity was so important in the days 

of old that one Right Honourable, William Pitt, 1
st
 Earl of Chatham graphically 

explained it thus; 
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 “The poorest man may in his cottage bid defiance to all 

the forces of the Crown. It may be frail - its roof may 

shake - the wind may blow through it - the storm may 

enter - the rain may enter - but the King of England 

cannot enter.” 
  

 In Kenya the attachment to land is passionate, emotional and almost 

fanatical. Nations, neighbours, siblings, spouses and even strangers fight over 

land. In some instances, the disputes degenerate into bloodshed and death. This 

Court in Gitamaiyu Trading Company Ltd v Nyakinyua Mugumo Kiambaa 

Co. Ltd & 11 others Civil Appeal No. 84 of 2013, explained why land is such 

an important asset thus;   

“Land, no doubt, is not only the most important 

factor of production but also a very emotive issue in 

Kenya. Land remains the most notable source of 

frequent conflicts between persons and communities.” 
 

 It is for this reason that most constitutions guarantee the right to property. 

Nuisance and trespass laws give every property owner the right to use and enjoy 

his or her property reasonably, without unreasonable interference by others. Not 

even the Government can interfere with that right and the Bill of Rights 

guarantees that protection. It is in the context of this protection of the land 

owner by the law that the contest in this appeal should be understood. 

  The following are the events leading to the filing of the petition by the 

appellants in the High Court, the decision from which has given rise to this 

appeal.   



4 
 

 In 2010, the homes of the appellants in Runda Mimosa Estate, Nairobi 

were earmarked for demolition by the Government to the extent specified in 

metres by the inscription on their fences on allegations that they were built on a 

road reserve.  Alarmed by this, the 29 appellants in Civil Appeal No. 69 of 

2010 and the sole appellant in Civil Appeal No. 70 of 2010 (Cycad) petitioned 

the High Court invoking Article 40 of the Constitution and section 27 of the 

Registered Land Act (now repealed) for protection. In their combined effect 

both petitions asked the court to declare that; 

i. ..... the Petitioners’ rights, individually or in association with 

others, to acquire and own property without arbitrarily being 

deprived of the same as guaranteed by Article 40 of the 

Constitution have been and will be contravened if the intended 

unlawful and illegal demolition is effected  

 

ii. … the decision by the 2
nd

, 4
th

 and 5
th

 Respondents to illegally 

and arbitrarily acquire the Petitioners’ property is null, void to 

the extent that it violates the fundamental rights and freedoms 

of the Petitioners as envisaged under Article 40 of the 

Constitution. 

iii.  … the intended action of the Ministry of Roads, whether 

pursuant to any plans, contravenes the express records at the 

Ministry of Lands and that the valid documents are those at 

the Ministry of Lands. 

 

iv. … the Ministry of Lands being the legal and sole repository of 

land records in Kenya, the Petitioners were not under any duty 

to check the records or plans of any other Ministry in respect 

of land. 

 

v. … pursuant to an interpretation of Article 20 of the 

Constitution, if there is any conflict between two government 

ministries, the court shall adopt the interpretation that favours 

the enforcement or protection of a right or fundamental 

freedom. 
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vi. … in the alternative, the Ministry of Lands shall make prompt 

payment in full of just compensation to the petitioners 

pursuant to the express provision of Article 40 of the 

Constitution. 

 

.…” 

 
 The two petitions were consolidated and heard together. It has been the 

appellants’ case that they purchased their respective parcels from the vendors, 

Runda Coffee Estate Limited  who had themselves purchased them from the 

original owners, Edith Gladys Cockburn, Estav Limited and Mimosa 

Plantations Limited  on diverse dates; that they only purchased the properties 

after conducting due diligence and being satisfied that they belonged to those in 

whose names they were registered as proprietors; and that thereafter they have 

invested heavily in developing the properties. For instance, Cycad swore that it 

has invested in excess of Kshs. 600,000,000.00 in the construction of 19 

residential houses, ancillary facilities and a perimeter wall; and that it has sold 

some of the houses to third parties under long term leases for the unexpired 

terms of its lease. The other appellants estimate to have expended in excess of 

Kshs. 35,000,000 also in putting up their respective homes. The appellants also 

deposed that they sought and obtained all the approvals required by the 

National Environment Management Authority (NEMA) and the then City 

Council of Nairobi before embarking on  developing the properties; that if part 

of the appellants’ properties were compulsorily acquired, the acquisition process 

was incomplete and the fact of acquisition was not reflected in the register at the 
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Lands Office; that they had not been notified of the intention by the 

Government to compulsorily acquire their property in accordance with Article 

40(3) of the Constitution; and that the intended demolition would violate 

Articles 40 and 64 of the Constitution and  section 27 of the Registered Land 

Act.  

            The respondents for their part justified the intended demolition of the 

appellants’ properties on the ground that they encroached by 20 metres on the 

road reserve being part of the land the  Government had acquired in the 1970s  

through compulsory acquisition under the repealed Land Acquisition Act, 1968; 

that this was necessitated by the need to solve the perennial problem of 

vehicular traffic around the city of Nairobi; that the appellants cannot seek to 

hold the Government liable they when had been misled by the surveyors they 

themselves had privately hired; that the specific portions of the  appellants’ 

properties that encroach on the road reserve were illegally annexed and 

therefore not protected by Article 40(1) of the Constitution; that the survey 

plans, including one done in 1978 were clear that the width of the road was 80 

metres, a fact that was in the public domain, which the appellants or their 

surveyors, through due diligence could have ascertained; that  the sums that the 

public stood to lose in the contract in the event the proposed construction is 

stalled was far much more than what the appellants’ have invested in their 

properties. 
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 Parties called evidence. The appellants demonstrated that  they hold titles 

or leases issued by the Government and that these titles have neither been 

cancelled nor revoked; they relied on the records at the Director of Surveys and 

the Commissioner of Lands which they contended showed that the approved 

road reserve along the suit properties is 60 metres which information was 

obtained at the time of purchasing the suit properties; that they were not the 

owners of the mother titles at the time of the alleged acquisition; that they did 

not conduct or commission the impugned subdivision surveys on L.R. No. 

7785/9 that placed the beacons “N21” at a point where the road reserve was 60 

metres; that they were bona fide purchasers for value, and their titles could only 

be impugned if fraud, to which they were parties, was proved; and that as there 

was no valid acquisition of the land in question in 1970 due to failure on the 

part of the Government to follow the provisions of the Land Acquisition Act, 

the respondents could not now claim that the appellants had encroached on 20 

metres of the road reserve. 

 The respondents for their part gave evidence to the effect that the subject 

property was part of Government land duly acquired through the process of 

compulsory acquisition, way back in the 1970s; that upon identification of the 

proposed road reserve, consultants were engaged to prepare detailed Land 

Acquisition Plan Sheets which served to accurately determine the size and 

dimensions of the land necessary for acquisition for purposes of road reserves; 

that the Commissioner of Lands caused notices to be issued to the persons 
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interested in the lands earmarked for acquisition; that the Notice was published 

on 20
th

 November, 1970 in the Kenya Gazette vide Gazette Notice No. 3439 

covering inter alia, 6.420 acres from L.R. No. 23 then owned by Edith Gladys 

Cockburn, 16.061 acres from L.R. No. 7785/9 then owned by Estav Limited 

and 27.984 acres from L.R. No. 7785/10 then owned by Runda Coffee Estate 

Limited; that the Government subsequently published a Notice of Inquiry on 

20
th
 November, 1970 and thereafter made compensation payments to the owners 

of the land acquired; that as a result, the acquired portions of the respective 

titles reverted back to the Government; that all the Survey Plans presented by 

the appellants do not reflect a true and accurate position on the ground as the 

drafters thereof drew up the plans well after the Government acquisition but 

deliberately omitted to reflect the total area acquired by the Government in 

1970; that the appellants, were victims of their own private surveyors 

impropriety for failing to reflect the total area covered by the Northern Bypass 

and of the vendors, Mimosa Plantations Limited, from whom they purchased 

the properties; that the compulsory acquisition was finalised in compliance with 

the law and a survey plan number F/R 141/14 showing the width of the road as 

80 metres. 

 At the end of the hearing and submissions, the court moved to the locus 

in quo in order to form its own impression on the matters in controversy. In the 

meantime, it directed the Director of Surveys “to assist the court with the 

issues in dispute”.  According to Reuben Mwenda Murugu, a Senior Assistant 
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Director of Survey in the Ministry of Lands, he carried out the survey in 

accordance with the directions of the Permanent Secretary, Ministry of Roads 

who sought of him to clarify “whether the road in dispute is 60 metres or 80 

metres”. In his report after visiting the locus Murugu stated that L.R. No. 

7785/9 neighbours L.R No. 7785/10 to the East and L.R. 12672 (original No. 

L.R 23) to the West; that in  L.R. 7785/10, a provision of 80 metres road reserve 

for the Northern Bypass was made as shown in Plan Nos. 131/10, 131/14, 

131/17 and  131/69 which are dated 1976 and 1979, respectively; that with 

respect to L.R. No. 7785/9 and  L.R No. 12672  a provision of 60 metres was 

made by Mr. Wabaru in 1990 and 1993 respectively; and that on the ground, as 

the road enters L.R 7785/9 from L.R 7785/10, it narrows; that the road cannot 

have two different widths; and that from his assessment the width of the road at 

the point of the dispute should have been 80 metres.   

 The trial court granted leave to the appellants to have the report subjected 

to further consideration by their own surveyor, and subsequently for both 

surveyors’ evidence to be subjected to cross-examination. 

  Pursuant to this, the appellants presented their position through John 

Dominic Obel, a licensed surveyor. According to Mr. Obel, the properties in 

question L.R. No. 7785/9 and L.R No. 12672 do not encroach on any road 

reserve as the road width was surveyed as 60 and not 80 metres; that the survey 

plans confirming this were checked, approved and authenticated by the Director 

of Surveys as required by the Survey Act and form part of current official 
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survey records of which the Director of Surveys is the sole custodian. As the 

custodian, the Director was required to have checked and confirmed the 

correctness of the beacons; that he would have rejected the survey and 

subdivision plans if the width of the road approved had been 80 metres instead 

of 60 metres. 

 Mr. Obel confirmed that in carrying out a survey, a surveyor prepares the 

plan using survey control points, which are existing beacons. He conceded that 

in the case of 7785/9, the nearest survey plan existing from which point he 

would use beacons was the survey plan for L.R 7785/10. 

             The learned Judge identified the following single question for 

determination. She said; 

“..... the matters before me being petitions alleging 

violation of the petitioners' constitutional rights, I believe 

that they call for determination of one main issue: Does 

the claim by the respondents that the Northern Bypass is 

80 metres, and therefore their intended demolition of the 

petitioners’ properties which allegedly encroach on 20 

metres of the road reserve, amount to a violation of the 

petitioners’ rights under Article 40 of the Constitution”? 

 

 Before answering that question, the Judge determined whether the 

appellants could challenge the Government’s compulsory acquisition of land 

which took place in the 1970s, the contest being whether the Government 

followed and completed the due process of land acquisition as required under 

the Constitution and the repealed Land Acquisition Act and whether or not the 

appellants’ claims were statute-barred.  
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 The Judge found no merit in the argument that the acquisition process 

was flawed and incomplete because, in her opinion, her role was limited to 

determining whether the impugned actions of the respondents in seeking to 

recover 20 metres of the road reserve from the appellants’ properties violated 

their rights to property. To her, it was a misplaced submission to ask her to go 

into the history of the acquisition and inquire into a process undertaken many 

years ago; that, that question ought to have been raised and determined within 

the time frame specified in the Land Acquisition Act, and only by the parties 

from whom the land was acquired, who were infact not the appellants; that the 

appellants not being parties to the compulsory acquisition, were barred by the 

doctrine of privity of contract and as such, could not question the process of 

acquisition; and that, in any case the respondents had proved through Gazette 

Notices Nos. 3439 and 3440 of 1970 that the Government complied with the 

statutory requirements as to publishing the intention to acquire the land, holding 

of an inquiry and making of an award. Secondly, the learned Judge found the 

challenge by the appellants to compulsory acquisition self serving, and 

wondered why the appellants considered that only the process to acquire the 80 

meters for the road reserve was void for incompleteness of the process and not 

the acquisition of the 60 meters, yet this was one transaction.    

 On the appellants’ contention that they had no notice of the compulsory 

acquisition, the Judge posed the question whether, with the exercise of due 

diligence, it was possible to establish the extent of the road reserve for the 
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Northern Bypass. In her view the appellants had themselves to blame for failure 

to take reasonable steps to establish the status of the suit property before 

committing themselves. Upon finding that the evidence presented by the 

appellants regarding the survey maps in respect of the subject property was 

contradictory, the learned Judge came to the conclusion that the vendors from 

whom the appellants bought their parcels as well as the surveyors who they had 

engaged,  deliberately encroached upon the road reserve,  because L.R. 7785/10 

which adjoins L.R. 7785/9 has not encroached on the road reserve, and that the 

road reserve at that property (L.R. 7785/10) is 80 metres; that the survey plan 

number F/R 141/14 dated 4
th

 April 1978  shows that the road reserve is 80 

metres; that L.R. 7785/9 and L.R. 12672 are the only parcels where the road 

reserve is 60 metres; that from  the survey maps and the oral  evidence by Mr. 

Murugu and Mr. Obel, the key witnesses of the parties, the titles which were 

registered under the Registration of Titles Act had fixed boundaries which could 

easily be scientifically established by use of coordinates;  that in carrying out a 

survey, a surveyor prepares the plan using survey control points, which are 

existing beacons; and that in the case of L.R. 7785/9, the nearest beacon was  

L.R 7785/10 with a road reserve of 80 metres. 

 Being persuaded, from the foregoing that there was no proof of violation 

of the appellants’ right to property, the learned Judge ultimately concluded that; 

“96. Clearly, the owners of the mother titles to the petitioners’ 

properties, the vendors on whose behalf the surveyors subdivided 

the mother titles, were aware of, or should have been aware of, 
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the fact that the road reserve was intended to be 80 metres. In the 

circumstances, it is difficult to accept the contention by the 

petitioners that the failure by the respondents to complete the land 

acquisition by having a final survey plan prepared meant that 

there was no information available that the Government had 

acquired an 80 metre road reserve from the subject parcels. I take 

the view that, with the exercise of due diligence, the surveyors 

who carried out the subdivisions out of which the petitioners’ 

properties were created could, with due diligence, have 

established the correct width of the road as 80 metres…  
 

102. The burden on the petitioners in a matter such as this is to 

demonstrate a violation of their constitutional rights. See Anarita 

Karimi Njeru V. R (1976-80) 1 KLR 1272 and Trusted Society of 

Human Rights Alliance-v- Attorney General & Others High 

Court Petition No. 229 of 2012. To do this, they would have to 

show entitlement to the 20 metres road reserve, and this, in my 

view, they have not been able to do........ 

 

104.    It is true that the petitioners have a right to own property, 

and they are entitled to their properties to the extent that such 

properties have not encroached upon land that was acquired and 

set aside for a public purpose........ Public lands acquired through 

compulsory acquisition are amongst the overriding interests 

stipulated under section 30 of the Registered Land Act which 

qualify the indefeasibility of title acquired under the Act as 

provided in section 28(b) above.  The petitioners’ titles, to the 

extent that they comprise land which forms part of the Northern 

Bypass, are defeasible to that extent. 

 

105.   ......... The petitioners are, in my view, unwitting victims of 

landowners who sold properties to them without having regard to 

the public interest in the portions of their properties that had been 

compulsorily acquired for construction of the Northern Bypass 

corridor, and of surveyors who have prepared subdivision plans 

either in ignorance or disregard of the existing road corridor. 

Whatever the case, I can find no basis for alleging violation of the 

petitioners’ constitutional right to property by the respondents”. 

 

 Though sympathetic with the plight of the appellants in view of her 

decision and the large investments they had made in the construction of 
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residential houses, the Judge believed their recourse lay with those who sold the 

properties to them. The only favour she extended to them was a grace period of 

ninety (90) days from the date of the judgment “to surrender the 20 metres of 

land out of their respective parcels that comprised the road reserve to the 

respondents”.    

 From this passage, it was the learned Judge’s view that the vendors who 

sold the properties to the appellants were aware or “or should have been 

aware” that the width of the road was 80 meters; that failure to conduct a final 

survey was not fatal as the information of acquisition of 80 meters for road 

reserve was available elsewhere, had the appellants exercised due diligence; that 

the appellants had failed to discharge the burden of providing that their 

constitutional rights had been violated or threatened; that the appellants’ titles 

were subject to the Government’s overriding interest, notwithstanding that the 

compulsory acquisition was not noted on the register; and finally the Judge was 

herself convinced that the appellants were: 

 “unwitting victims of landowners who sold properties to them 

without having regard to the public interest in the portions of 

their properties that had been compulsorily acquired”. 

 

 I will return to these observations shortly. But it is the determination that 

they did not prove violations of their rights that has displeased the appellants. 

Before us they have summarized their grounds of appeal contending that the 

learned Judge erred in holding that there was a lawful compulsory acquisition of 

the suit properties and that it could not inquire into the said compulsory 
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acquisition; that the appellants had encroached onto the suit land, which by 

exercise of due diligence, they would have known that it had been compulsorily 

acquired for a public purpose. 

 Highlighting the first ground, counsel submitted that the learned Judge 

erred in applying the doctrine of privity of contract to issues of compulsory 

acquisition; that the doctrine of privity of contract as a common law doctrine is 

applicable only to the law of contract; that to the contrary, the appellants’ 

contention was that there was no compulsory acquisition in so far as they were 

concerned; that there were no requisite records in the relevant Government 

offices confirming the fact of acquisition of the properties by the Government; 

and that if the properties had been acquired then the relevant Government 

offices would not have issued to the appellants  documents of title to those very 

properties.  

 Regarding the holding that the appellants could not assert their claims 

after nearly 40 years from the date of acquisition, the appellants have responded 

that the limitation of time prescribed under the Land acquisition Act (repealed) 

does not apply in the circumstances of this case, as the petition sought the 

protection of the appellants’ right to property under the Constitution; and that by 

questioning the acquisition, the appellants were only asserting the sanctity of 

their documents of title as guaranteed by the Constitution. In their view 

therefore, the learned Judge had no basis for concluding that the compulsory 

acquisition process was completed, or that a compensation award was made as 
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there was no evidence to support that determination. On the same point the 

appellants contended that the gazette notices relied on were merely, in the first 

place an expression of intention to acquire and secondly an inquiry as to the 

amounts for compensation and the persons to be compensated; that 

consequently the two gazette notices were not in themselves proof of 

compulsory acquisition; that in addition, the gazette notices did not specify the 

public body for whom the land was being acquired contrary to the requirements 

of section 6 of the repealed Land Acquisition Act; and further that against the 

provisions of sections 17, 19 and 20 of the Land Acquisition Act no final 

survey was carried out as admitted by the Government Surveyor in his 

testimony where he stated that “I am aware that under section 17 of the 

Survey Act, a final survey plan for the acquisition should have been filed.  

It was not there.”; that furthermore, the Judge proceeded on an erroneous 

premise that since the adjoining property, L.R. 7785/10 had a road reserve of 80 

meters, then it must follow that the width of the road reserve along L.R. 7785/9 

and L.R. 12672 must also be 80 meters; and that that finding contradicted the 

Judge’s own finding of fact at paragraph 75 of the Judgment, that the road 

reserve at another section of the same Northern Bypass, less than 3km away at 

the Kiambu Road Junction, was 60 meters. 

 The respondents, for their part have maintained that the suit properties 

were compulsorily acquired by the Government in 1970; that since the 

appellants did not challenge the process of compulsory acquisition in the High 
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Court, they could not do so before this Court; that in any case the appellants 

lacked locus standi to challenge the acquisition considering that they were not 

in the picture in 1970 when the land in question was compulsorily acquired and 

the original owners duly compensated as demonstrated in the affidavits filed by 

the respondents in both petitions; that in terms of Article 162(2)(b) of the 

Constitution and section 7 of the Limitations of Actions Act, twelve years 

stipulated for bringing action to recover land had long elapsed; that the 

acquisition of the land for the Northern Bypass was an overriding interest that 

needed not to be noted in the register; and that that being the case the appellants 

ought to have been aware of the legal position and that their ignorance of the 

law could not avail them any defense. 

 Agreeing with the conclusion of the Judge, the respondents submitted that 

the titles held by the appellants were, under Article 40(6) of the Constitution of 

Kenya not protected as they were tainted with illegality; that though the 

construction of the by- pass is complete, the disputed 20 meters comprised in 

the appellants’ properties was acquired for a public purpose and must remain 

Government land as was found in the case of Kenya National Highway 

Authority v. Shalien Masood Mughal & 5 others [2017] eKLR. 

 The foregoing constitutes the summary of the arguments in this dispute. 

Before undertaking the evaluation of those arguments, evidence and the law, it 

is apposite at this point to restate that the role of this Court on a first appeal is to 

re-evaluate the evidence on record before it can determine whether or not the 
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conclusions reached by the learned trial Judge are to stand and to give reasons 

either way. See the case of Kenya Ports Authority versus Kuston (Kenya) 

Limited (2009) 2EA 212. 

 Upon assessment of the pleadings and rival arguments set out above, 

what has emerged as the single broad issue is whether the width of the road was 

reserved as 60 or 80 metres. In the process of providing an answer to this 

question, the other related issues, such as whether the compulsory acquisition 

was complete; whether the appellants’ petitions were barred by the limitation 

period; whether the appellants’ rights to property protected under Article 40 

were violated by the respondents and whether the appellants’ titles were 

defeasible to the extent that they formed part of public land, will, in turn be 

determined.  

  To begin with the appellants are all holders of titles issued under the 

Registered Land Act to parcels of land which resulted from the sub-division of 

Nairobi Block 12/193. It is from this parcel that it is alleged that the 

Government had in the 1970s compulsorily acquired an 80 metre road reserve 

from the original holders of the mother title. Subsequently, these properties 

were acquired by the other appellants in the 1990s, and by Cycad in 2003. It is 

common factor that there was a road corridor for the Northern Bypass adjacent 

to the subject properties. The appellants’ only point of contention is that this 

corridor was 60 metres, not 80 metres as alleged by the respondents. They also 

agree that the width of the road reserve at the properties neighbouring or 
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adjoining theirs, namely, L.R. 7785/8 and 7785/10, is 80 metres. The 

respondents insisted that the land comprised in the road reserve of 80 metres 

was compulsorily acquired and proceeded to earmark the appellants’ properties 

for demolition. The latter petitioned the High Court for protection, arguing that 

should the threatened demolition proceed, their rights under Article 40 of the 

Constitution would be violated. That Article provides, where relevant to the 

issue in consideration that; 

“40. (1) Subject to Article 65, every person has the right, either 

individually or in association with others, to acquire and own 

property–– 

(a) of any description; and  

(b) in any part of Kenya. 

 

(2) Parliament shall not enact a law that permits the 

State or any person— 

 

(a) to arbitrarily deprive a person of 

property of any description or of any 

interest in, or right over, any property 

of any description; or 

 

(b) to limit, or in any way restrict the 

enjoyment of any right under this Article 

on the basis of any of the grounds specified 

or contemplated in Article 27 (4). 

........ 

(6) The rights under this Article do not extend to any 

property that has been found to have been unlawfully 

acquired”. 

 
 The thrust of Article 40 is to protect proprietary rights which are lawfully 

acquired. The Supreme Court in Rutongot Farm Ltd vs. Kenya Forest 

Service & 3 others [2018] eKLR, expressed this position thus: 
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“Once proprietary interest has been lawfully acquired, 

the guarantee to protection of the right to property 

under Article 40 of the Constitution is then expressed in 

the terms that no person shall be arbitrarily deprived of 

property. The same guarantee existed in Section 75 of 

the repealed Constitution.”  
 

 Such proprietary rights are governed by statutes. For example, in this 

dispute, the certificates of lease were issued under the Registered Land Act 

(repealed).The appellants have argued that under the Constitution and statute 

their titles are absolute and indefeasible, only subject to implied and expressed 

agreements, liabilities and the leases, charges and other encumbrances and to 

the conditions and restrictions, if any, shown in the register; and “to such 

liabilities, rights and interests as affect the same and are declared by 

section 30 not to require noting on the register”. It is only those titles that are 

capable of being protected under Article 40 that cannot be taken away except in 

accordance with the Constitution and the law. While the respondents do not 

challenge the validity of the appellants’ title to their respective properties, they 

insist that, to the extent that the appellants have encroached on 20 metres of the 

by-pass, their titles are defeasible and that they are not entitled to the protection 

afforded by Article 40 of the Constitution; and that to the extent of that 

encroachment their properties were to be demolished.  

 To determine this question the starting point must be the plan drawn for 

the proposed road reserve between Ruaka Trading Centre and Kiambu Road, 

through Runda estate, the subject of the dispute. That plan was prepared by 
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John and Burrow Consulting Civil Engineers, the Government appointed 

consulting engineers, and sets out the dimensions of the proposed road reserve 

width as eighty (80) metres. It is that plan that formed the basis of the Land 

Acquisition recommendation. 

 It is readily obvious from the survey maps that the 25 kilometer stretch 

from Ruaka to Ruiru Northern by pass has a width of 80 meters and that only at 

the portions claimed by the appellants and at some 3 kilometers from the suit 

property does it narrow to 60 meters. This is not in dispute at all as both Mr. 

Reuben Mwenda Murugu and Mr. John Dominic Obel, the two surveyors 

called by parties on both sides found. Equally I do not think anything arises 

from the question whether or not the owners of the original parcel, Messrs.  

Noral Helen Cockburn, Runda Coffee Estate and Estav Limited were 

compensated because on record, there is evidence of payment of Kshs 

208,060.00 as compensation for the acquired land. But more fundamentally they 

are not aggrieved and have not complained. That being the case, the burden 

shifted to the appellants to show the contrary. There was no proof from them 

that the original owners were not compensated. 

 It common ground that the appellants engaged licensed surveyors in 

accordance with the Surveys Act. The term “licensed surveyor” is used in the 

Act in contradistinction to “Government surveyor”. The latter is a surveyor in 

the employment of the Government in the Survey Department of the 

Government and authorized by the Director of Surveys to perform any survey 
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duty under the Act. A licensed surveyor, on the other hand is therefore a private 

surveyor.  

 In the first place, only those who are qualified under the Surveyors Act, 

can be granted a licence by the Land Surveyors Board to practice as such. 

Because of their qualifications, by section 21, a licensed surveyor is expected 

to; 

 “....carry out every survey undertaken by him in such 

manner as will ensure that the survey accords in all respects 

with the provisions of this Act and any regulations made 

thereunder, and shall be responsible for the correctness and 

completeness of every survey carried out by him or under his 
supervision” ( Emphasis supplied). 

 

 Also instructive on personal and professional responsibility of a licensed 

surveyor is Regulation 26 of the Survey Regulations, 1994 which provides 

that; 

“26. (1) Every licensed surveyor shall be personally 

responsible for the accuracy, fidelity, and completeness of 

every survey presented by him for the approval of the 

Director. 

 

(2) It shall be the duty of every surveyor making any survey 

under these Regulations to record all the relevant 

information that may aid in securing the accuracy and 

completeness of every such survey. 

 

(3) Every surveyor shall perform sufficient work to enable 

him to apply a thorough check to every part of his survey. 

 

(4) Every surveyor shall present his plan, computations and 

connected documents of every survey in such a manner as 

the Director, after consultation with the Board, may 

require, and if any surveyor forwards to the Director any 

plan, computation or connected document which does not 
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conform substantially with the appropriate requirements, 

the Director may, at his discretion, return the plan, 

computations and connected documents to the surveyor and 

may refuse to authenticate any such plan, computation or 

connected document until it has been made to confirm with 

the appropriate requirements. 

 

(5) All surveys returned to a surveyor shall be re-submitted 

to the Director without undue delay. 

 

(6) The director of Surveys shall not release the final 

documents for registration of title without express authority 

from the licensed surveyor who carried out the survey.” 

(Emphasis supplied). 

 
 Although, like in all professions, the highest standard of competency is 

required, permissible errors in the measurement is acceptable so long as there is 

effort to comply with the elaborate procedure laid down under Regulations 56, 

57 and 60, on the method of taking triangulation and fixing of beacons. It is 

significant to bear in mind the express requirement of Regulation 91 that a 

surveyor must take into consideration and reflect in his plan properties, 

including road or railway reserve which have been surveyed and which abut the 

property being surveyed. 

 For all these reasons and of immediate relevance and significance to the 

issues in this appeal, sections 21(2), 32 and 33 of the Survey Act are significant 

in so far as the role of the director of survey is concerned with regard to surveys 

conducted by licensed surveyor. The former stipulates that;  

“Neither the Government nor any public officer shall be liable 

for any defective survey, or any work appertaining thereto, 

performed by a licensed surveyor, notwithstanding that any 

plan relating to such survey or work has been authenticated in 
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accordance with the requirements and provisions of this Act 

or accepted for registration under any written law for the time 

being in force relating to the registration of transactions in or 
of title to land”.  (Emphasis) 

 

Section 32 on the other hand provides that; 

“32. No land shall be deemed to have been surveyed or 

resurveyed until the plan thereof has been authenticated by 

the signature of the Director or of a Government surveyor 

authorized in writing by the Director in that behalf, or by 

the affixing of the seal of the Survey of Kenya...... 

 

33. (1) Where, before a document or instrument to which an 

authenticated plan is attached, or in which reference to such 

a plan is made, is registered— 

 

(a) the plan is found to be inaccurate by reason 

of any error or omission in the survey; or 

 

(b) the plan does not conform with the terms 

and conditions subject to which permission to 

subdivide the land to which the plan relates has 

been given, the Director may cancel the 

authentication of such plan and may recall any 

copies which may have been issued, and in every 

case the provisions of section 31 shall apply”. 

  

So what is to authenticate in the context of the Survey Act? Section 41 explains 

that;  

“41(1) A plan shall be deemed to be authenticated and 

identified for the purposes of sections 39 and 40 if— 

 

(a) it is authenticated, by the signature of the Director 

or of a Government surveyor authorized in writing 

by the Director in that behalf and by the signature 

of the authority by whom the notice is given, to be 

the land or area to which the notice refers; and 

 

(b) it is identified by a reference number”.  
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Authentication is therefore both by signature and reference number. 

  Although a licensed surveyor is duty bound to ensure the correctness, 

accuracy, fidelity and completeness of every survey carried out by him, and 

even though Government will not be held liable for any defective survey 

performed by a licensed surveyor, plainly the role of the Director elaborately set 

out in the above provisions is not merely mechanical. As a regulating office the 

Director is not expected to approve surveys presented to him as a matter of 

routine. That is so for these reasons. The Director is required to make sure that 

all surveys are carried out in accordance with his directions and the law. That is 

also why, once survey plans and records are deposited with him they become 

the property of Government. If any surveyor forwards to the Director any plan 

which does not conform substantially with the appropriate requirements, the 

Director, at his discretion, may return the plan to the surveyor and for that 

reason may refuse to authenticate the plan. In addition, if before a plan is 

registered it is found to be inaccurate by reason of any error or omission in the 

survey the Director may cancel the authentication of such plan and may recall 

any copies which may have been issued. But the more emphatic and clear 

statement that the Director is required to do more in authenticating the plans is 

contained in section 22 which imposes a duty on the Director to superintend 

over all surveys of land. It states that;  

“22. Any survey of land for the purposes of any written law 

for the time being in force relating to the registration of 
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transactions in or of title to land (other than the first 

registration of the title to any land made in accordance with 

the provisions of the Land Consolidation Act (Cap. 283) or the 

Land Adjudication Act (Cap. 284)) shall be carried out under 

and in accordance with the directions of the Director”. 

 

See also Embakasi Properties Limited & another v Commissioner of Lands 

& another [2019] eKLR. 

 Even if the word “authentication” was to be given its literal or dictionary 

meaning the result will still be the same. To authenticate simply to “prove or 

show (something) to be true, genuine, or valid; to verify, validate, prove to 

be genuine, certify; substantiate, prove, be proof of, give proof of, 

corroborate, confirm, support, evidence, attest to, bear out, give credence 

to, back up; document; to validate, ratify, confirm, seal, sanction, endorse, 

guarantee" The Cambridge English Dictionary. 

 The Director having authenticated the plans in respect of the suit 

properties as genuine, any party, including the appellants relying on such 

document are protected by the provisions of section 43 which states that; 

“43. (1) All plans authenticated under this Act, purporting 

to be signed by the Director, or by a Government surveyor 

authorized by the Director in that behalf, or to be sealed 

with the seal of the Survey of Kenya, shall be presumed, 

until the contrary is proved, to have been signed by the 

Director, said, or or by a Government surveyor authorised 

as aforesaid, to have been sealed with the seal of the Survey 

of Kenya, as the case may be”.    
   

  It was contended that, from the content of a letter dated 9
th
 November 

2010 written on behalf of Cycad to Mimosa Plantations Limited Properties 
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Limited, Cycad acknowledged that the latter in selling to it a property which 

had partly been acquired was in breach of warranties; that with the knowledge 

that the vendor had no colour of right to sell to it part of the suit land, Cycad 

ought to have directed its discontent towards the vendor and not the 

respondents.  

 Like the appellants in Civil Appeal No. 156 of 2013, by the time Cycad 

realized that there was a competing claim by the Government over part of the 

suit propriety, it had committed itself beyond recall. Again like the other 

appellants the crux of their argument is  that they were innocent purchasers for 

value and without notice of the defects in the seller’s title; that they were 

expected as prudent purchasers to conduct and did conduct due diligence; that 

the records at the Ministry of Lands and Directorate of Survey indicated that the 

width of the road reserve adjoining the suit  properties was 60 and not 80 

meters; that the width of 60 meters road reserve resulted from concessions left 

following the subdivision of the mother titles; that indeed to this day the survey 

maps from the Directorate of  Surveys continue to show that the road reserve  

along the affected properties is 60 meters; that part of the key purpose of section 

17 of the Land Acquisition Act is to put on notice would-be purchasers of land 

already compulsorily acquired; and that the documents presented by the 1
st
 

respondent as annexures JN-1 and JN-2 to the 1
st
 respondent’s replying affidavit 

could not constitute a final survey in terms of section 17 of the Land 

Acquisition Act; that the said documents are merely design drawings that do not 
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have the basic components of survey plans; that the so-called plans did not 

include, for example, dimensions, coordinates, bearings, acreages, a coordinate 

reference system, datum plans or source information, which a survey plan 

would ordinarily have.  It was therefore, according to the appellants, erroneous 

for the Judge to regard these drawings as final survey plans.   

 Based on the foregoing, I believe the essence and  most serious part of the 

complaint by the appellants is that sections 17, 19 and 20(2)(b) of the Land 

Acquisition Act were not complied with; the result being that no final survey 

was conducted; that the Gazette Notices published in 1970 were defective and 

inoperative as they did not indicate the public body in whose favour the land 

parcels in question were  being acquired; that inquiry under section 9 of the 

Land Acquisition Act as to the compensation payable was not conducted; that 

no evidence of compensation was presented as required under section 13 of the 

Land Acquisition Act; that the Commissioner of Lands did not take possession 

of the acquired land as stipulated in section 19 of the Land Acquisition Act; 

that the Commissioner did not demand the surrender of the mother titles 

pursuant to section 20 of the Act; and that in the circumstances the appellants 

had no means of knowing that the property had been acquired by the 

Government in the absence of an entry to that effect in the land register. 

Section 17, in relevant part provides that; 

“17. Where part only of the land comprised in documents of 

title has been acquired, the Commissioner shall, as soon as 
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practicable, cause a final survey to be made of all the land 

acquired.  

........... 

19. (1) After the award has been made, the Commissioner 

shall take possession of the land by serving on every person 

interested in the land a notice that on a specified day, which 

shall not be later than sixty days after the award has been 

made, possession of the land and the title to the land will vest 

in the Government. 

       ....... 

       (3) Upon taking possession of land under subsection (1)    

or subsection (2), the Commissioner shall also serve upon— 

 

(a) the registered proprietor of the land; and 

 

(b) the Registrar, a notice that possession of the land has 

been taken and that the land has vested in the 

Government. 

 

     (4) Upon taking of possession, the land shall vest in the 

Government absolutely free from encumbrances. 

............ 

 

20. (1) Where the documents evidencing title to the land 

acquired have not been previously delivered to him, the 

Commissioner shall in writing require the person having 

possession of the documents of title to deliver them to the 

Registrar, and thereupon that person shall forthwith deliver 

the documents to the Registrar.  

 

       (2) On receipt of the documents of title, the Registrar       

shall— 

 

(a) where the whole of the land comprised in the 

documents has been acquired, cancel the documents;  

 

(b) where only part of the land comprised in the 

documents has been acquired, record upon the 

documents that so much of the land has been acquired 

under this Act and thereafter return the documents to 

the person by whom they were delivered and upon such 

receipts, or if the documents are not forthcoming, cause 

an entry to be made in the register recording the 
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acquisition of the land under this Act.” (Emphasis 

supplied). 
 

 It is common factor that as a preliminary step the Commissioner 

expressed his intention through a gazette notice of 20
th
 November, 1970 to 

compulsorily acquire the property in question; that he also published in the 

Gazette of the same date to interested persons a Notice of Inquiry; and that only 

part of the original land was intended to be and was in fact acquired for the by-

pass. Subsequently, the Government appointed a licensed surveyor, John and 

Burrow Consulting Civil Engineers to set out the dimensions and width of the 

proposed road reserve. Indeed, it was on the strength of the survey plan 

prepared by this firm that the acquisition was premised. 

 The gazette notice of intention to acquire, the Notice of Inquiry and the 

initial survey constitute what is described in Part 11 of the Land Acquisition 

Act as “Preliminaries to Acquisition”. After this preliminary stage, in terms of 

section 17 aforesaid, the Commissioner was required to conduct a final survey. 

A final survey by the Government, in exercise of its powers of eminent domain, 

is significant as it is only through it that the exact particulars of the acquired 

land can be ascertained.   

  The Commissioner was also required by section 7 of the Land 

Acquisition Act, to mark out and measure the land which was to be acquired 

and to prepare a plan. Survey marks which under section 2 of the Survey Act 

are made up of “trigonometrical station, fundamental benchmark, bench 



31 
 

mark, boundary beacon, peg, picket mark or pole” are significant in defining 

the extent of the land acquired. That is why the law imposes a mandatory duty 

on every person to protect and not to interfere with the marks on the ground and 

commands the surveyor to reflect them on the survey plan.  There was no proof 

that the Government erected any form of a mark on the suit property to identify 

the acquired portion. 

  This failure only goes to confirm that the Government did not carry out a 

final survey. As a matter of fact, Mr. Reuben Murugu the Government 

Surveyor himself admitted this fact when he stated in his testimony that; 

 “I am aware that under section 17 of the Survey Act, a final 

survey plan for the acquisition should have been filed.  It was 

not there.   

…. 

The final survey in the case of a land acquisition is prepared by 

the Director of survey or a government surveyor on the 

instructions of the commissioner of lands. The role of the 

Director of surveys is to confirm that the acquisition plan is in 

order with respect to compulsory acquisition. There is no letter 

to prepare a final survey. There is no letter from the 

Commissioner of Lands instructing the purchaser to carry out a 

survey.”   
 

 G.A Hollis, a Government valuer, writing in 1972 advised the 

Government that it was imperative to conduct a final survey of the acquired 

land, observing that the road acquisition plans that the Government intended to 

use were not “easy to comprehend due to the numerous amendments” from 

the time the original plans were submitted to the Lands Department.   



32 
 

  Similarly, the allegations that the original documents of title in respect of 

the acquired property were never surrendered by the owners at the time to the 

Registrar were not controverted. I reiterate the provisions of section 20 in which 

it is emphasised that the documents of title of an acquired land under the Land 

Acquisition Act must be delivered to the Registrar upon completion of 

acquisition process. The Registrar for his part is enjoined, upon receipt of these 

documents, to cause an entry of that fact to be made in the register. Without an 

entry in the register recording the acquisition, the consequence was that any 

party dealing with the land would be justified in assuming that the land still 

belonged to the original owners. 

 After the Government has made an award to compensate the owners of 

the land acquired, it must take possession of the land “by serving on every 

person interested in the land a notice that on a specified day, which shall 

not be later than sixty days after the award has been made, possession of 

the land and the title to the land will vest in the Government”. 

  The manner of taking possession is prescribed by subsection (1) of 

section 19 Land Acquisition Act. Possession is taken “by serving on every 

person interested in the land a notice that on a specified day, which shall 

not be later than sixty days after the award has been made, possession of 

the land and the title to the land will vest in the Government”. Upon taking 

possession of land the Commissioner must “serve upon the registered 

proprietor of the land and the Registrar”, a notice to the effect that 
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possession of the land has been taken and that the land has vested in the 

Government. Through possession, the interest of the public body in whose 

favour the land is being acquired is safeguarded and the attention of the general 

public is drawn to the fact that the land is no longer available for alienation. 

 It is apparent from the record that the respondents did not demonstrate 

that the requisite notices were served as decreed in law before the Government 

took possession. Indeed, the only gazette notices exhibited are No. 3439 of 12
th

 

November, 1970 in which the intention to acquire the land was expressed and 

No.3440 also of the same date calling for hearing of compensation claims by all 

affected persons. 

 The result was that when LR. 7785/9 was being sub-divided, there was no 

final survey plans or entries on the title documents showing the excision of the 

land the Government was claiming to have acquired from LR 7785/9 or LR 

L.R. 12672. The original documents of title had not been surrendered. The title 

documents and survey plans resulting from the sub-division were not made 

subject to the purported acquisition. Survey plans relied on and drawn by John 

Burrows & Partners were not authenticated and signed by the Director of 

Surveys or Government Surveyor authorized by the Director as required in 

sections 30 and 32 of the Survey Act. They have no seal of the Survey of 

Kenya. And finally, there was no possession. 

 Turning briefly to the issue of the width of the road, the first observation 

to make is that a purchaser of land abutting the road would ordinarily not be 
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bothered or concern himself or herself with the width of the road. Whether the 

width of the road is 60 or 80 meters, is a technical question that an ordinary 

purchaser of land next to a road would not comprehend, leave alone be expected 

to know. Even the two professionals, Mr. Obel, a licensed surveyor and Mr. 

Murugu, the Government’s Senior Assistant Director of Survey could not agree 

on the question. This confusion would have been avoided and the width of the 

road established forever had the Government carried out a final survey. It is 

indeed likely, as contended by the respondents that the width of the road was 

reserved as 80 meters. On the other hand, the argument that it was 60 meters is 

equally plausible. When the trial court inspected the road, it became clear that 

the width varied in some areas it was 80 meters while in others it was 60 meters. 

For example, when the trial court moved to the locus in quo it noted that at the 

Windsor Hotel roundabout the width of the road was 60 meters. Mr. Obel 

confirmed that it was normal to have, on the same stretch of the road, different 

road dimensions. He said in his report to the trial court that; 

“3.8 The width of the road reserves for the entire 

Northern By-pass is not uniform all through as 

evidenced by other maps presented to the court by the 

respondents and maps for adjacent lands. See 

annexure 4” 

  

 In a report filed in Kenya National Highway Authority v Shalien 

Masood Mughal & 5 others [2017] eKLR, a case similar to this one but 

involving the Southern Bypass, it was established that the width of the road was 

at some point 60 meters and at others 80 meters. 
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 The truth, however, is that to this day there is no document maintained by 

the Director of Survey as “conclusive” proof that the width of the road as 80 

meters. On the contrary, the documents available, including maps and plans 

show the width along the suit properties as 60 meters. During subdivision, 

surveys conducted in two phases by Mr. Wabaru on LR 7785/9 in 1989 and in 

1990 gave a provision of 60 meters for the road.  According to the report dated 

7
th
 June, 2012 submitted pursuant to an order of the court by the Director of 

Survey, Mr. Gatome, a licensed surveyor who was involved in the subdivision 

of LR 12672 indicated the width of the road as 60 meters. 

 An affidavit sworn by Mr. Obel pursuant to an order of the court and 

further to his report makes the point that Mr. Gathuru, the surveyor who carried 

out the subdivision of LR 7785/9 computed the road reserve as 60 meters and 

that, in addition, the Commissioner of Lands in his letter of provisional approval 

dated 20
th
 April, 1999 gave the road reserve for LR 12672 as 60 meters in 

width. Some of the appellants, specifically in High Court Petition No. 69 of 

2010 are holders of titles arising from subdivision of LR 12672. 

 It must be remembered, if I understood the appellants’ argument, that by 

raising these matters at the trial stage and before us the appellants are not 

suggesting that there was no compulsory acquisition at all. I personally cannot 

arrive at that conclusion when the original owners are not parties to these or 

earlier proceedings and when they have not complained they were not fully 

compensated because, as a matter of fact there is evidence that Estav Limited, 
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the predecessor in title to Mimosa Plantations Limited acknowledged in their 

letter to the Commissioner dated 22
nd

 December, 1970 having received 

payments of Kshs. 208,060 in respect of LR 7785/9 and a further payment of 

Kshs 785,536. 

  The reason for revisiting the process of acquisition is simply to reiterate 

and stress that, ex facie a third party dealing with the properties in question, 

even with the exercising of due diligence would never have known that there 

was a prior Government interest. 

 The conclusion that one will inevitably reach from all these is that the 

critical steps precedent to compulsory acquisition of the properties in question 

were not strictly followed or completed.  Significantly, the documents that were 

required to be registered were not registered. Courts have repeatedly stressed 

that the process of compulsory acquisition have to be conducted scrupulously 

and strictly in accordance with the Constitution and law. See: Virenda Ramji 

Gudka and 3 others v Attorney General ELC Civil Suit No. 480 of 2011, the 

Commissioner of Lands v Coastal Aquaculture, Civil Appeal 252 of 1996, 

and Shalein Masood Mughai v Attorney General & 5 others, Petition No. 

186 of 2013, Mutuma Angaine V M’Marete M’Muronga Civil Appeal 123 

of 2006. 

 In Mutuma Angaine case (supra) this Court emphasised that point as 

follows; 
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“....it is trite law that when a person’s property is forcefully 

acquired the Government must fully comply with the law, and 

follow the laid down procedure strictly and meticulously. No 

person’s property may be acquired compulsorily without due 

process. Section 6(2) of the Act aforesaid requires that certain 

critical steps be taken before a person is deprived of his or her 

property”. 

 

 For nearly 40 years from 1970 when the Government expressed an 

interest to acquire the suit property and paid for it, to 2010 when portions of the 

appellants’ properties were earmarked for demolition, the Government did not 

take any steps to assert its title.  

 As if that was not enough, the same Government through the 

Commissioner of Lands went ahead on diverse dates in the 1990s, earlier and 

even after, to issue certificates of lease to the appellants’ predecessors in title 

and ultimately to the appellants themselves under the Registered Lands Act, 

granting them indefeasible titles.  

 Both the Constitution and statute law emphasise the sanctity of title to 

land. The registration of a person as the proprietor of land vests in that person 

the absolute ownership of that land subject only to the leases, charges, 

conditions and restrictions, if any, shown in the register.  See: Article 40 of the 

Constitution and sections 27, 28, 30, 32 and 143 of the repealed Registered 

Lands Act. Because of their relevance it is apposite to paraphrase and set out 

some of these provisions. 

 Article 40 guarantees every person the right to acquire and own property 

in any part of Kenya and Parliament is enjoined not to enact any law that 
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permits the State or any person to arbitrarily deprive a person of his or her 

property unless the deprivation is as a result of compulsory acquisition by the 

Government for a public purpose or in the public interest and only upon prompt 

payment in full, of just compensation to the land owner. 

 Section 143 of the Registered Land Act underscores the sanctity of title 

to land by stating in subsection (2) that; 

“(2) The register shall not be rectified so as to affect the title of 

a proprietor who is in possession and acquired the land, lease 

or charge for valuable consideration, unless such proprietor 

had knowledge of the omission, fraud or mistake in 

consequence of which the rectification is sought, or caused 

such omission, fraud or mistake or substantially contributed 

to it by his act, neglect or default”. 

 

 Such, is the protection granted to a registered proprietor whose 

registration, as a bona fide purchaser, may only be cancelled where it is proved 

that it was obtained by fraud or mistake, in which the proprietor had knowledge 

of or was a party or substantially contributed to. The protection of innocent 

purchasers has been recognized from time immemorial. For example, Fletcher 

V Peck, 10 U.S 87 (1810), the landmark United States Supreme Court’s 

decision in 1810, is remembered for being the first decision to declare a state 

law unconstitutional. But for this jurisdiction, the relevance of the decision is its 

creation of a precedent for the sanctity of legal title to land vis à vis innocent 

third party purchasers. Delivering the opinion of the court Marshall, C. J., said:- 

“...original grantees, by the conveyance of the governor, and 

being in full possession of the legal estate, they, for a valuable 

consideration, conveyed portions of the land to those who were 
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willing to purchase. If the original transaction was infected with 

fraud, these purchasers did not participate in it, and had no 

notice of it. They were innocent. Yet the legislature of Georgia 

has involved them in the fate of the first parties to the 

transaction, and, if the act be valid, has annihilated their rights 

also.... 

 

.....If a suit be brought to set aside a conveyance obtained by 

fraud and the fraud be clearly proved, the conveyance will be set 

aside, as between the parties; but the rights of third persons who 

are purchasers without notice, for a valuable consideration 

cannot be disregarded. Titles which according to every legal test, 

are perfect are acquired with that confidence which is inspired 

by the opinion that the purchaser is safe. If there be, any 

concealed defect arising from the conduct of those who had held 

the property long before he acquired it of which he had no notice 

that concealed defect cannot be set up against him. 

 

He has paid money for a title good at law, he is innocent 

whatever may be the guilt of others and equity will not subject 

him to the penalties attached to that guilt. All titles would be 

insecure, and intercourse between man and man would be very 

seriously obstructed if this principle be overturned” 

 

 Courts in Kenya have enforced this edict in countless cases and have 

consistently declined to recognise and protect titles to land, which have been 

obtained illegally or tainted with fraud. In this regard the decision of the Court 

in Chemey Investment Limited v Attorney General & 2 others Civil Appeal 

No. 349 of 2012 is the latest. In it the Court rejected the invitation to uphold the 

sanctity of title of the allottees upon finding that allottees applied and were 

allocated the suit property, which was Government land on which was erected 

buildings used for public purposes. The allottees had deliberately represented 

that the suit property was vacant. This, no doubt was a clear case of fraud in 

which the allottees fully participated. 
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 The courts have indeed been consistent that a bona fide purchaser will not 

be bound by any interests of which he or she does not have actual, constructive 

or imputed notice, as long as he or she did reasonable due diligence before 

purchasing. See: Moses Lutomia Washiali v Zephaniah Ngaira Angweye & 

another, Civil Appeal No. 139 of 2013.  

 Bona fide purchaser, the courts have maintained, is assured of protection, 

notwithstanding that previous dealings might be shown to have been mired in 

fraud. See Dr. Joseph Arap Ngok V Justice Moijo ole Keiwua & 5 others, 

Civil Appeal No. Nai. 60 of 1997. 

 The Ugandan case of Katende v. Haridar & Company Limited (2008) 

2 E.A.173, has been cited extensively with approval in many local decisions. It 

developed the following strictures to be satisfied before a conclusion can be 

drawn that the purchaser is innocent and acquired the property for value and 

without notice:- 

“....... it suffices to describe a bona fide purchaser as a person 

who honestly intends to purchase the property offered for 

sale and does not intend to acquire it wrongly. For a 

purchaser to successfully rely on the bona fide doctrine, (he) 

must prove that: 

 

a. he holds a certificate of title; 

 

b. he purchased the property in good faith; 

 

c.  he had no knowledge of the fraud; 

 

d.  he purchased for valuable consideration; 

 

e. the vendors had apparent valid title; 
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f.  he purchased without notice of any fraud; 

 

g.  he was not party to any fraud. 

 

A bona fide purchaser of a legal estate without notice has 

absolute unqualified and answerable defence against claim of 

any prior equitable owner.” 
 

 The appellants in the instant appeal are all purchasers. The question to be 

decided, in order for them to enjoy protection of the law is whether they were 

bona fide purchasers, for valuable consideration and without notice of the 

competing Government’s claim to the title of the suit property. The learned 

Judge appreciated in her judgment that the appellants were; 

“.... in my view, unwitting victims of landowners who 

sold properties to them without having regard to the 

public interest in the portions of their properties that 

had been compulsorily acquired for construction of the 

Northern Bypass corridor, and of surveyors who have 

prepared subdivision plans either in ignorance or 

disregard of the existing road corridor”.   
 

 The law has never intended to punish the innocent as to punish the 

innocent would break down all the trust and respect for the law and legal 

system.   

 There is no suggestion and no proof was presented that there was fraud in 

the sale transaction between the appellants and the vendors, in which the former 

knowingly got involved.  The vendors, it was established had apparent valid 

title and it was not demonstrated that the appellants did anything or failed to do 

anything to suggest that they  knew of the fraud of mistake, if any. The evidence 
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on record points to people acting in good faith. They paid valuable 

consideration for their properties and there was  no indication at all in the lands 

registry from which they could reasonably be expected to know or to suspect 

that the Government too had before them vested interest in the land. For fraud 

to be implied in a transaction of sale and registration of land section 2 of 

repealed Registration of Titles Act requires the following proof; 

 “Fraud” shall on the part of a person obtaining 

registration include a proved knowledge of the 

existence of an unregistered interest on the part of 

some other person, whose interest he knowingly and 

wrongfully defeats by that registration.” 

 

 The 1
st
 respondent in response to the petition in the affidavit sworn by its 

Director General Engineer Joseph Nkadyo, at paragraph 18 alleged fraud by 

stating that; 

 “… From the said plan one can see that the said land 

owners subdivided the entire Northern corridor for 

which they had already been compensated by the 

Government. They illegally processed titles for the 

road corridor and transferred the same to individuals. 

 

19. THAT the private surveyors hired by the land 

owners exacerbated the problem by deliberately 

drawing up survey plans that completely disregarded 

the 1970 Government Land acquisition.” 

 
 The 2

nd
, 3

rd
 and 4

th
 respondents in their submissions to the petition also 

supported those allegations of fraud. The allegations, to my mind do not amount 

to proof of fraud and in any case no fraud was pleaded against the appellants. 
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Further the allegations of fraud by the owners of the mother titles was not 

proved. 

 In exercising due diligence, the appellants confirmed, from the lands 

registry and were satisfied that the vendors were the registered owners; and that 

no restrictions were registered against the title. There was no indication at all in 

the register that the Government had acquired the properties. Likewise, there 

were no signs or marks that the properties belonged to the Government or any 

other person apart from the vendors. The appellants were not expected, as I 

have stated earlier, to inspect documents held by the Kenya National Highway 

Authority. Ordinarily, and in law by the force of section 31 of the Registered 

Land Act, it is sufficient for a purchaser of land to conduct official search at the 

lands registry only. That section 31 states that; 

“Every proprietor acquiring any land, lease or charge 

shall be deemed to have had notice of every entry in the 

register relating to the land, lease or charge and 

subsisting at the time of acquisition” 
 

 If a certificate of lease duly issued by the Registrar is prima facie 

evidence of ownership and if the owner is proved to have exercised due 

diligence at the point of acquisition, on what basis could the appellants’ petition 

for protection under Article 40 be defeated? 

 It has long been accepted beyond debate that the land registration process 

in Kenya is a product of the Torrens system. This was acknowledged in, 

among a long line of decided cases, this Court’s judgments in Dr. Joseph Arap 
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Ngok V. Justice Moijo ole Keiwua & 5 others, Civil Appeal No. Nai. 60 of 

1997 and Charles Karathe Kiarie & 2 Others V Administrators of Estate of 

John Wallance Muthare (deceased) & 5 others, Civil Appeal 225 of 2006. 

Under that system, the title of a bona fide purchaser for value without notice of 

fraud cannot be impeached; that the land register must mirror all currently 

active registrable interests that affect a particular parcel of land; that the 

Government, as the keeper of the master record of all land in Kenya and their 

owners, guarantees indefeasibility of all rights and interests shown in the land 

register against the entire world; and that in case of loss arising from an error in 

registration, the Government guarantees the person affected of compensation. 

Finally, the statutory presumption of indefeasibility and conclusiveness of title 

based on the register can be rebutted only by proof of fraud or misrepresentation 

which the buyer is himself shown to have been involved. 

 The object of the Torrens system was, in very compelling language, 

explained in the decision of the Privy Council in Gibbs V. Messer [1891] AC 

247 P.C. at page 254 as follows:- 

“The main object of the Act, and the legislative scheme for 

the attainment of that object, appear to them to be equally 

plain.  The object is to save persons dealing with registered 

proprietors from the trouble and expense of going behind the 

register, in order to investigate the history of their author’s 

title, and to satisfy themselves of its validly.  That end is 

accomplished by providing that everyone who purchases, in 

bona fide and for value, from a registered proprietor, and 

enters his deed of transfer or mortgage on the register, shall 

thereby acquire an indefeasible right, notwithstanding the 

infirmity of his author’s title.”. (Emphasis supplied). 
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  In order to discharge the burden on them and for them to secure their 

titles, it was enough for the appellants to show that they acquired interests to 

their properties from the vendors who were registered owners; that they did so 

in good faith, without notice and did not participate in any fraud. This burden 

was discharged.  It was not their duty to ensure the accuracy of the information 

contained in the register.  They fully relied on the information contained in the 

register before committing themselves as they did beyond recall. Though not a 

consideration, the appellants took possession of the suit properties and have 

invested millions of shillings to put up palatial upmarket properties without 

knowing the existence of any other interest, through no fault of their own. It 

must have taken the appellants’ considerable period of time, in view of the 

massive nature of those developments, to compete the construction. All through 

the Government and its agencies cheered them on. They were granted all the 

requisite permits and licenses prior to commencing the construction. There is no 

proof that the respondents raised any objection to their activities.   

 I reject the argument that under section 30 of the Registered Land Act, 

compulsory acquisition being an overriding interest was not expected to be 

registered to have effect. To appreciate the argument section 30 provides that; 

“30. Unless the contrary is expressed in the register, all 

registered land shall be subject to such of the following 

overriding interests as may for the time being subsist 

and affect the same, without their being noted on the 

register - 

 ............. 
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(c) rights of compulsory acquisition, resumption, entry, 

search and user conferred by any other written law; 

Provided that the Registrar may direct registration of 

any of the liabilities, rights and interest hereinbefore 

defined in such manner as he thinks fit”. 

 

 For the acquisition process to be complete section 20 of the repealed 

Land Acquisition Act, in a mandatory language compels the Commissioner, 

where only part of the land has been acquired, as is the case here to record upon 

the documents the size acquired and thereafter “cause an entry to be made in 

the register recording the acquisition of the land”. This requirement is 

critical in the process as it is only by entering in the register how much of the 

whole parcel of land has been acquired that all persons dealing with the land 

would know that fact. Section 21 of the Land Act, in more or less the same 

language goes further than the repealed section 20 and introduces subsection 

(2) (b) that directs the National Land Commission to formally write to the 

persons having original documents of title for the acquired land to deliver them 

to the Registrar and the latter upon receipt of the documents, to; 

“(a) cancel the title documents if the whole of land 

comprised in the document has been acquired 

 

(b) if only part of the land comprised in the document 

of title has been acquired, the registrar shall 

register the resultant parcels and cause to be 

issued, to the parties, title documents in respect of 

the resultant parcels. 

 

3. If the documents are not delivered the registrar will cause 

an entry to be made in the register recording the acquisition 

of land under this Act”. 
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 It is emphasized that in line with the sentiments of the Court in    

Commissioner of Land v. Coastal Aquaculture Ltd (Supra) that “all 

procedures related to compulsory acquisition must not only, be strictly 

pursued, but must also, appear to be so on the face of the inquiry”.    

 Therefore, section 30 aforesaid must be read not in isolation but together 

with section 20 of the Land Acquisition Act. Had the Commissioner complied 

with the latter section and noted in the register that part of the appellants’ 

properties had been acquired, the appellants would have, no doubt limited their 

homes to the extent permitted and if they exceeded they would not have been 

protected by the law. 

  Article 40 of the Constitution provides for the protection of the right to 

property and forbids Parliament and the State from arbitrarily depriving a 

person of his or her property. The key word in the Article is “arbitrarily”. The 

Article defines the extent to which the State can legitimately regulate private 

property and the circumstances under which a lawful expropriation of property 

can take place. While it is uncontested that property rights are not absolute; that 

they may legitimately be limited to facilitate the achievement of important 

social purposes, the limitation must not be arbitrary. The deprivation must 

comply with the requirements of Article 40 and all the laws on compulsory 

acquisition.   

 It is the case for the appellants that their rights to property guaranteed by 

Article 40 of the Constitution were threatened with violation. The doctrine of 
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sanctity of title is anchored on the premises that the registered owner lawfully 

obtained certificate of title; and that the owner’s title is indefeasible unless it is 

shown to have been unlawfully acquired.   

 It is now an established principle that anyone who wishes the court to 

grant a relief for violation of a right or fundamental freedom, must plead the 

manner of the violation. The courts have reaffirmed as good the principles 

enunciated in Anarita Karimi Njeru v Republic (No.1) - [1979] KLR 154.  

See: Meme v. Republic & another [2004] 1 KLR 637) and also Mumo 

Matemo v. Trusted Society of Human Rights Alliance Civil Appeal No. 290 

of 2012.   

 From what I have said in the preceding paragraphs, I have no difficulty in 

arriving at the conclusion that the appellants discharged the burden placed upon 

them. They were the registered owners. As far as the evidence before the court 

goes, they obtained that registration lawfully. Their titles were, in the 

circumstances indefeasible as there was no proof of fraud.   

 Article 40(6) of the Constitution, which declares that the protection of the 

right to property does not extend to properties that are established to have been 

unlawfully acquired, does not apply to the appellants. No fraud or 

misrepresentation has been ascribed to them. It has not been demonstrated that 

they were privy to any such misconduct. They were, as I have said earlier 

innocent purchasers who had relied on the contents of the land registry records 

to acquire the properties. It would be contrary to the intent of law and wholly 
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unnecessary for a party seeking to acquire interest in land to go beyond the 

register to establish ownership and the history of the past transactions involving 

that land.  It must be reiterated further that the only reason why the law requires 

the keeping of land records is to afford a notice to the whole world of the status 

of the property. See: Eunice Grace Njambi Kamau & another v. Attorney 

General & 5 others ELC Civil Suit No. 976 of 2012, Denis Noel Mukhulo 

Ochwada & Another v.  Elizabeth Murungari Njoroge & Another, Civil 

Appeal. No. 293 of 2013 and Kenya National Highway Authority v. Shalien 

Masood Mughal & 5 Others Civil Appeal No. 327 of 2014.   

 The argument that the owners of the mother titles to the suit properties 

and their surveyors knew, or ought to have known the extent of road reserve 

cannot be a basis to transpose such knowledge if at all to the appellants.  In any 

case all the surveys conducted, whether by licensed or Government surveyors, 

must be submitted to the Director of Survey and authenticated as such, pursuant 

to Sections 30 and 32 of the Survey Act.    

 The threat to demolish the appellants’ properties by respondents was real. 

The perimeter walls around their properties had been earmarked by the 

respondents for demolition yet the same respondents were the authors of the 

confusion. 

 Clearly, from my conclusion the learned Judge was in error for rejecting 

the appellants’ petition and holding that their property rights were not 

threatened. The appellants’ petition ought to have succeeded. 
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 Accordingly, this appeal succeeds. The decision of the High Court 

rendered on 25
th
 April, 2013 is set aside and grant costs of this appeal and in the 

High Court to the appellants.   

 I have read the dissenting judgment of Odek, JA and the concurring 

judgment of Sichale, JA.  As Sichale, JA is in agreement, this shall be the 

majority decision of the Court.  

Dated and delivered at Nairobi this 7
th

 day of June, 2019. 

 

W. OUKO, (P) 
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